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PART I—STATE CRIMES 


1. VALIDITY OF CRIMINAL 
STATUTES IN GENERAL 


§ 1.00. Statute held not void for 
vagueness 


South Dakota Defendant, convicted of bail 
jumping, argued on appeal that the bail jump- 
ing statute was unconstitutionally vague and 
overbroad because it established a strict liabil- 
ity offense. The challenged statute provided 
that the crime was committed when a person 
released on bail “fail[ed] to appear before any 
court or judicial officer as required.” 

On appeal, the South Carolina Supreme 
Court affirmed the conviction, upholding the 
legislature’s prerogative to enact strict liability 
crimes to maintain the public welfare. The 
strict liability aspect of the bail jumping stat- 
ute, it held, was enacted “to insure that our 
judicial tribunals are capable of functioning in 
an orderly manner, that is, to promote public 
welfare by allowing for the effective and 
timely administration of justice. A toleration 
of missed court appearances would bring 
chaos to the courts.” 

The court went on to reject defendant’s ar- 
gument that the “as required” language of the 
statute was insufficient to give him fair notice 
of his obligation to appear at trial. On the facts 
of this case, it held, defendant had actual no- 
tice that he was required to appear for trial on 
a date certain. State v. Vogel, 315 N.W.2d 
324 (1982), 18 CLB 476. 


3. NATURE AND ELEMENTS OF 
SPECIFIC CRIMES 


§ 3.03. Arson 


North Carolina Defendant, convicted of ar- 
son and related crimes, argued on appeal that 
the state’s evidence was insufficient to estab- 
lish that he actually “burned the structure” of 
the premises. 

At trial, it was established that defendant 
poured kerosene on the floor of a bedroom in 
his aunt’s house and then ignited the kerosene. 
The resulting fire was readily extinguished, 
but not before the curtains and the wallpaper 
in the room had burned. 


On appeal, the North Carolina Supreme 
Court rejected defendant’s contention and 
affirmed the conviction. The completed crime 
of arson, it stated, does not require that a 
building be materially damaged by fire. Evi- 
dence that even the smallest part of the struc- 
ture itself, as opposed to its contents (e.g., 
curtains), was charred would be sufficient to 
establish that the structure was burned. 

The court found that wallpaper affixed to 
an interior wall was part of the structure; it 
ruled that in this case, the uncontroverted tes- 
timony that the wallpaper was burned, not 
merely scorched or discolored by the heat, 
constituted evidence of a completed arson. 
State v. Oxendine, 286 S.E.2d 546 (1982), 18 
CLB 480. 


§ 3.05. Assault 
§ 3.15. 


Georgia Defendant, convicted of assault with 
a deadly weapon for pointing a shotgun at a 
police officer who was attempting to place him 
under arrest pursuant to a warrant, argued on 
appeal that there should be a reversal because 
the shotgun was unloaded and hence could not 
be considered a “deadly weapon.” 

On appeal, the conviction was affirmed. 
The Georgia Supreme Court rejected de- 
fendant’s argument that the reasonable appre- 
hension of the victim concerning the true na- 
ture of the weapon was irrelevant. The court 
stated that: 


—wWith dangerous weapon 


[I}f it reasonably appears to the assault vic- 
tim that the firearm is or might be loaded 
then the assailant should be held to the 
consequence of using a deadly weapon 
whether or not the weapon in fact is loaded. 
A shotgun used in the manner established 
by the evidence . .. in the present case is a 
“deadly weapon” as a matter of the law 
within the meaning of our aggravated as- 
sault statute. 


Adsitt v. State, 282 S.E.2d 305 (1981), 18 
CLB 281. 


Montana Defendant, convicted of aggravated 
assault, argued on appeal that the evidence 
was insufficient to establish that he “purposely 
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or knowingly cause[d] ... bodily injury to 
another with a weapon.” (Emphasis added.) 

At trial, it had been shown that defendant 
repeatedly struck the complainant with a glass 
ashtray, inflicting bruises and a one-and-one- 
half-inch-long cut which required two stitches 
to close; the ashtray weighed approximately 
one and one-half pounds, was square, and had 
sharp edges. 

Defendant argued that the ashtray was not a 
“weapon,” defined in the statute as “any in- 
strument ... which, regardless of its primary 
function, is readily capable of being used to 
produce death or serious bodily injury.” 

“Serious bodily injury” was defined as 
“bodily injury which creates a substantial risk 
of death or which causes serious permanent 
disfigurement or protracted loss or impairment 
of the function or process of any bodily mem- 
ber or organ.” 

The Montana Supreme Court found that an 
ashtray of the size and shape used by de- 
fendant was capable of producing serious per- 
manent disfigurement or impairment of the 
function of a bodily member or organ. The 
statute under which defendant was charged, 
said the court: 


does not require proof in fact of serious 
bodily injury as defined in the statute. It is 
only necessary that the evidence show that 
the weapon was used in such a manner at 
that time and place and on that victim so 
that serious bodily injury was capable of 
being inflicted. 


Thus, it held that the evidence was 
sufficient to support defendant’s conviction. 
State v. Klemann, 634 P.2d 632 (1981), 18 
CLB 276. 


§ 3.50. Burglary 


Iowa Defendants, convicted of burglary for 
breaking into a coin-changing machine located 
in a laundromat, argued on appeal that there 
should be a reversal because the burglary stat- 
ute was intended by the legislature to protect 
only places “large enough to hold a person.” 
The statute provided: 


Any person, having the intent to commit a 
felony, assault or theft therein, who, having 
no right, license or privilege to do so, en- 
ters an occupied structure or area enclosed 
in such a manner as to provide a place for 
the keeping of valuable property secure 
from theft or criminal mischief, such oc- 


cupied structure or place not being open to 
the public, ... or any person having such 
intent who breaks an occupied structure or 
other place where anything of value is kept, 
commits burglary. 


On appeal, the lowa Supreme Court 
affirmed the conviction. It stated that the bur- 
glary statute was substantially broader than 
common-law burglary, explaining that the es- 
sence of the statutory offense was a trespass 
against an “enclosed area.” 

Such an enclosed area, it held, need not be 
a structure or building, but could be any area 
“so designed, built or enclosed that it is secure 
for the keeping of valuable property, and it 
reasonably appears the area was meant to be 
secure from theft or criminal mischief.” 

A locked and secured coin changer, held the 
court, satisfied the plain language of the stat- 
ute. State v. Newman, 313 N.W.2d (1981), 
18 CLB 362. 


§ 3.55. —Necessity for breaking and 


entering 


North Dakota Defendants were convicted of 
burglary. At trial, it was established that de- 
fendants had attempted to turn on the gasoline 
pumps at a service station; they were unable to 
do so because the master switch controlling 
the pumps had been shut off. The master 
switch was located inside a shed; defendants 
broke into the shed, turned on the switch, and 
activated the pumps. 

Defendants argued that, to be convicted of 
burglary, an actor must enter a building with 
“intent to commit a crime therein” (emphasis 
added); the “therein” requirement they urged 
was not satisfied by proof that they entered the 
shed and turned on the switch since the object 
of the crime, taking of the gasoline, occurred 
outside. 

On appeal, the conviction was affirmed. 
Under the circumstances present in this case, 
it was not necessary that the gasoline be stolen 
from inside the premises. The court reasoned: 


[The] act necessary to the theft was per- 
formed within the premises and was an es- 
sential act of the contemplated crime. There 
was an intent to commit the crime at the 
time the building was entered and, because 
an essential act of the crime, i.e., activating 
the switch to the gasoline pumps, was com- 
pleted within the building and because the 
defendants intended to commit such act 
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there was intent to commit a crime therein 
within the meaning of [the statute]. 


State v. Arne, 311 N.W.2d 186 (1981), 18 
CLB 282. 


§ 3.62. —Attempt 


Oklahoma Defendant, convicted of attempted 
burglary, argued on appeal that the evidence 
was not sufficient to establish that he had at- 
tempted to break into and enter the premises, 
an office building which had been secured for 
the night, with intent to steal or commit a 
felony. 

Evidence adduced at trial showed that he 
had broken a four-inch hole near the knob of 
the glass front door of the building; he ran 
from the scene when the glass broke noisily. 

Held, conviction reversed and case re- 
manded with instructions to dismiss. The 
court stated that the crime of attempt requires 
(1) a showing of intent to commit a specific 
crime, (2) performance of an overt act toward 
commission of the crime, and (3) a failure of 
consummation. 

Here, evidence was lacking to establish that 
defendant intended not only to break into, but 
to enter and steal or commit a felony in the 
premises; at most, it held, the evidence estab- 
lished that defendant committed an act of van- 
dalism or malicious mischief. 

The court pointed out that no pry marks 
were found, no burglar’s tools were shown to 
be in defendant’s possession, no effort to enter 
was observed, no unusual point of entry was 
involved, and the hole in the glass was not 
large enough to permit one to reach through. 
Ward v. State, 626 P.2d 325 (Crim. App. 
1981), 18 CLB 75. 


§ 3.100. Escape from custody 


South Dakota Defendant, convicted of es- 
cape, argued that the state did not rebut his 
justification defense and hence did not prove 
his guilt beyond a reasonable doubt. 

At trial, defendant presented evidence that, 
while confined on a prison farm, he was 
stabbed by a fellow inmate. He subsequently 
received death threats from the other inmate 
who had been removed from the prison farm 
and returned to the main prison facility. 

Several months later, defendant was in- 
formed that he; too, would be transferred to 
the main facility. He escaped from the prison 
farm before the scheduled transfer but was 
captured within several days. 


Defendant claimed that his fear of being 
harmed upon his transfer to the generaf prison 
population justified the escape. 

On appeal, the South Dakota Supreme 
Court affirmed the conviction. It did, how- 
ever, agree with defendant that the defense of 
justification was available in a prosecution for 
escape. It said: 


[The defense is available] when the offered 
evidence, if believed by the jury, would 
support a finding by them that the offense 
of escape was justified by a reasonable fear 
of death or bodily harm so imminent or 
emergent that, according to ordinary stan- 
dards of intelligence and mortality, the de- 
sirability of avoiding the injury outweighs 
the desirability of avoiding the public injury 
arising from the offense committed to avoid 
injury to the prisoner. 


Defendant’s evidence, the court stated, was 
sufficient to raise the justification defense and 
place the burden upon the state to disprove the 
defense beyond a reasonable doubt. Here, the 
state raised sufficient doubts concerning the 
credibility of defendant’s proof by offering 
evidence, inter alia, that he had been promised 
confinement in protective custody for his 
safety and that he had asked another inmate to 
escape with him. 

The court ruled that the trial judge properly 
denied defendant’s motion for a directed ver- 
dict of acquittal and submitted the case to the 
jury on evidence from which it could reason- 
ably be concluded that defendant was guilty of 
escape. State v. Miller, 313 N.W.2d 460 
(1981), 18 CLB 360. 


§ 3.105. Family offenses 


§ 3.110. —Child abuse 


Virginia Defendant, convicted of causing 
bodily injury to a child, argued on appeal that 
the evidence was insufficient to establish that 
she inflicted the injuries on the victim, her 
six-month-old daughter. At trial, it was estab- 
lished that defendant had sole custody of her 
child during the night of November 28 but on 
the following morning had placed her in a 
day-care facility. Between that time and the 
discovery that the child had a fractured leg and 
broken ribs, five other people had an oppor- 
tunity to handle the child. 

Held, conviction reversed and indictment 
dismissed. The court stated that a single cir- 
cumstance alone is seldom sufficient to war- 
rant a finding of criminal agency. Mere oppor- 


548 





1982 CASE DIGEST INDEX 


tunity to commit an offense, it stated, is a 
relevant circumstance but is not in itself 
sufficient to sustain a conviction; opportunity 
must be reinforced by other incriminating evi- 
dence to establish criminal agency beyond a 
reasonable doubt. 

When it appears that “a criminal assault was 
made upon a child within a particular period of 
time, evidence which shows that the accused 
was sole custodian of the child during that 
period may be sufficient, standing alone, to 
prove criminal agency.” 

However, it found that since a number of 
people had an opportunity to handle the child, 
the evidence was not sufficient to negate the 
hypothesis that someone other than defendant 
had committed the assault. Christian v. Com- 
monwealth, 277 S.E.2d 205 (1981), 18 CLB 
82. 


§ 3.120. Firearms violations 


Michigan Defendant, convicted upon his 
pleas of guilty to armed robbery and pos- 
session of a firearm during the commission of 
a felony, argued on appeal that the firearm 
charge should be dismissed because he did not 
personally possess the weapon during the rob- 
bery. 

It was charged that defendant removed 
money from the cash register of a bar while a 
co-defendant held employees and patrons at 
gunpoint; the defendant and co-defendant di- 
vided the proceeds thereafter. 

Held, remanded for a hearing to give both 
parties the opportunity to introduce evidence 
on the felony-firearm charge. The court found 
that as the armed robbery and firearms charges 
were separate and distinct crimes, the aiding 
and abetting charge had to be established for 
each to support the convictions. It stated that 
to convict defendant for aiding and abetting in 
the crime of possessing the weapon during the 
robbery, “it must be established that the de- 
fendant procured, counselled, aided, or abet- 
ted and so assisted in obtaining the proscribed 
possession, or in retaining such possession 
otherwise obtained.” 

Here the record did not disclose that de- 
fendant assisted his co-defendant in obtaining 
or retaining possession of the firearm which 
the latter used during the robbery. Con- 
sequently, it remanded to the trial court to 
afford the prosecution an opportunity to pro- 
duce the missing evidence; if the prosecution 
was unable to do so, ruled the Michigan high 


court, defendant’s firearm conviction should 
be set aside. People v. Johnson, 303 N.W.2d 
442 (1981), 18 CLB 81. 

§ 3.130. —Dangerous and deadly 
weapons 


Colorado Defendant was charged with pos- 
session of explosives and incendiary devices; 
it was alleged that he sold blasting caps to an 
undercover police officer. Following the pros- 
ecutor’s direct case, defendant moved for a 
directed verdict of acquittal on the ground that 
blasting caps are not in themselves explosive 
or incendiary devices, but rather are com- 
ponent parts of such devices. 

The trial court agreed and granted de- 
fendant’s motion: the prosecutor, while con- 
ceding that constitutional double jeopardy pro- 
tections barred defendant’s retrial, appealed in 
the expectation of correcting the trial court’s 
interpretation of the law. 

Held, motion for judgment of acquittal re- 
versed. The court stated that expert testimony 
at trial established that the intended function 
of blasting caps is to detonate dynamite; how- 
ever, testimony also established that they con- 
tained a highly explosive substance which 
could be triggered either by the application of 
heat through a fuse or by impact. 

The trial judge, it stated, was incorrect in 
deciding that the primary use of blasting caps 
as detonators precluded a finding that they 
were explosive or incendiary devices in their 
own right. People v. Lovato, 630 P.2d 597 
(1981), 18 CLB 173. 


§ 3.265. Intoxicated driving 


§ 3.270. —Scientific tests 


Maine Defendant, convicted of operating a 
motor vehicle under the influence of intoxi- 
cating liquor, argued on appeal that there 
should be a reversal because police had unrea- 
sonably denied his request for a blood alcohol 
test. 

Defendant was stopped after police noticed 
him driving in an erratic manner. The officers, 
observing indicia of intoxication, offered him 
a field sobriety test; when he refused to per- 
form the test, he was arrested. 

He refused to get into the police car, and 
after receiving Miranda warnings and an ex- 
planation of the “implied consent” statute re- 
lating to blood alcohol tests, also refused to 
take any test until he was permitted to arrange 
for a friend to remove his car. 
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It was explained to him repeatedly that his 
car had become a police responsibility and 
would have to be towed in. He continued to 
refuse the test, insisting that he be permitted to 
telephone friends to remove the car. 

Following the arrival of a tow truck at the 
scene, defendant was taken to the police sta- 
tion. After processing, he was allowed to 
make a telephone call. Then, approximately 
two hours after he had been stopped, he re- 
quested a blood test; police refused to oblige 
him. 

Held, conviction affirmed. The court stated 
that the police were justified in regarding de- 
fendant’s continued insistence on making a 
useless call, prior to taking a blood test, as a 
refusal to take the test. It held that “[o]nce an 
arrestee voluntarily refuses a reasonable op- 
portunity to elect a chemical test, the police 
need not go out of their way to coddle a later 
change of mind.” State v. Landry, 428 A.2d 
1204 (1981), 18 CLB 78. 


New York Defendant, the driver of a car in- 
volved in a collision which resulted in the 
death of the other driver, was charged with 
criminally negligent homicide. 

Following the crash, defendant was taken to 
a hospital for treatment of his injuries, where 
investigating police officers observed that he 
was intoxicated. The officers also concluded 
that defendant was so disoriented that he was 
incapable of giving or withholding consent to 
submit to a blood alcohol test. Accordingly, 
they asked the attending physician to take a 
blood sample which, when tested, showed the 
presence of a significant percentage of alco- 
hol. 

Defendant moved to suppress the test re- 
sults, contending that he had not expressly 
consented to the test and that the test was 
administered in violation of his equal protec- 
tion rights. 

The New York statute provided that “[a]ny 
person who operates a motor vehicle in this 
state shall be deemed to have given his con- 
sent [to a blood alcohol test].” It also con- 
tained an exception to the “implied consent” 
rule, providing that no test would be given to 
a driver who refused to submit to the same. 
The exception, argued defendant, amounted to 
a violation of equal protection of laws because 
it distinguished between conscious and uncon- 
scious or otherwise capable drivers; the former 
could refuse a blood alcohol test while the 
latter could not. 


The hearing court agreed and ordered sup- 
pression, holding that if the statute were con- 
strued to dispense with the need to consent in 
the case of an unconscious driver it would 
violate defendant’s right of equal protection. 

On the prosecutor’s interlocutory appeal, 
the hearing court’s decision was reversed. On 
defendant’s appeal, the New York Court of 
Appeals ruled that the equal protection clause 
was not violated by the distinction contained 
in the statute. The court stated: 


It was reasonable for the Legislature, con- 
cerned with avoiding potentially violent 
conflicts between the police and the drivers 
arrested for intoxication, to provide that the 
police must request the driver’s consent, 
advise him of the consequences of refusal 
and honor his wishes if he decides to 
refuse, but to dispense with these require- 
ments when the driver is unconscious or 
otherwise incapacitated to the point where 
he poses no threat. Indeed there is a rational 
basis for distinguishing between the driver 
who is capable of making a choice and the 
driver who is unable to do so. Thus, de- 
nying the unconscious driver the right to 
refuse a blood test does not violate his right 
to equal protection. 


People v. Kates, 428 N.E.2d 852 (1981), 18 
CLB 360. 


§ 3.275. Kidnapping 


Alaska Defendant was convicted of con- 
spiracy, with two others, to kidnap her minor 
daughter from the custody of a state welfare 
agency. The kidnapping statute in effect at the 
time read as follows: “Kidnapping. A person 
who knowingly and without lawful reason kid- 
naps, abducts or carries away and holds for 
ransom, reward or other unlawful reason an- 
other person, except in the case of a minor by 
his parent, is punishable by imprisonment for 
a term of years or life” (emphasis added). 

Defendant argued on appeal that, although 
the statute defining conspiracy to kidnap con- 
tained no analogous parental exemption, pros- 
ecution of a parent for conspiracy to kidnap 
was barred by implication. 

The state relied on a line of cases which 
established that “a defendant can be convicted 
of conspiracy even though the defendant could 
not commit the substantive crime. For exam- 
ple, a prison inmate can be convicted of es- 
cape, but one not in custody who assists an 
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inmate in acquiring hacksaw blades can be 
guilty of conspiracy to escape.” 

Under this reasoning, contended the state, 
defendant could be guilty of conspiracy to 
kidnap notwithstanding the bar to prosecution 
for the substantive offense of kidnapping. 

Held, conviction reversed. The court de- 
clined to adopt the state’s position, deciding 
that “where the legislature has immunized a 
certain group of people from prosecution for 
the substantive offense or provided for a lesser 
punishment . . . the courts have generally con- 
cluded that to allow a conspiracy conviction 
would circumvent the legislature’s intent in 
providing the exemption from the substantive 
crime.” 

It was clear, said the court, that the legis- 
lature viewed abduction of a child by a parent 
as a less serious offense than kidnapping and, 
accordingly, established a lesser offense of 
child stealing to apply to such situations; it 
would be illogical to assume that the legis- 
lature would have established a lesser penalty, 
only to reinstate a more serious penalty indi- 
rectly. 

Finding that the legislature, by exempting 


parents from the operations of the kidnapping 
statute, implicitly intended to exempt that 
class from conspiracy to kidnap as well, the 
Alaska high court reversed defendant’s con- 
viction. State v. Lythgoe, 626 P.2d 1082 
(1981), 18 CLB 73. 


New Hampshire Defendant, convicted of 
false imprisonment, argued that the trial court 
should have granted her motion to dismiss for 
sufficient evidence. 

At trial, it was established that defendant, 
chairman of the town board of selectmen, re- 
ceived a report that unauthorized persons were 
in the town hall. She proceeded to the building 
and found two employees working in a re- 
stricted area. Access to the area had been 
restricted as the result of a federal court order 
directing the town to secure records relating to 
a pending lawsuit. 

A confrontation ensued between defendant 
and the employees, who indicated that they 
would leave and remove certain of the 
records. Defendant locked herself in the build- 
ing with the employees and summoned police; 
the incident was resolved when it was learned 
that the employees had been allowed to work 
on the records by another selectman autho- 
rized to give such permission. Nevertheless 


defendant was arrested and charged with false 
imprisonment on the complaint of one of the 
employees. 

The Supreme Court of New Hampshire re- 
versed the conviction. The crime of false im- 
prisonment, it held, requires proof of three 
essential elements: (1) a confinement or de- 
tention restricting movement must occur; (2) 
the perpetrator must be without legal authority 
and act without the victim’s consent; (3) the 
perpetrator must have knowledge of both the 
confinement and its unlawfulness. 

Here, said the court, it was clear that, by 
locking herself and the employees in town 
hall, defendant confined the others. However, 
it noted, as a town official, she may have had 
the legal authority to do so. 

Even if she was without such authority, 
however, there was no indication defendant 
believed that the confinement was unlawful; 
the evidence merely established her belief that 
the employees were about to remove official 
town documents. As proof of defendant’s 
“guilty knowledge” was lacking, the New 
Hampshire high court reversed the conviction. 
State v. Fecteau, 437 A.2d 294 (1981), 18 
CLB 362. 


Vermont Defendant was charged with kid- 
napping and sexual assault. The evidence ad- 
duced at trial showed that the complaining 
witness accepted defendant’s offer of a ride to 
school; defendant drove her to a remote area, 
denying her requests to leave the vehicle, and 
had sexual intercourse with her. 

Defendant was convicted of kidnapping but 
the jury could not reach a verdict on the sexual 
abuse charge; on appeal, he urged that the 
kidnapping charge should have been dis- 
missed because “the confinement, if any, was 
merely incidental to the sexual assault.” 

Held, conviction affirmed. The court stated 
that: 


[C]onvictions for both crimes will not stand 
where the ‘detention necessary to support 
the kidnayping conviction was quan- 
titatively no greater than the detention 
which is, by virtue of the nature of the 
crime, incidental to the underlying rape or 
robbery. This principle has no application 
to a situation in which no conviction was 
obtained for the underlying crime. In such 
a situation, the kidnapping, if proven in 
every element, can stand on its own. 
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It also found that there was no fatal incon- 
sistency in the jury’s decision because 
“(u)nanimity among the jurors that the com- 
plaining witness was held in the car against 
her will does not bar one or more of the same 
jurors from having doubts about the non- 
consensual nature of the later intercourse.” 

Thus, the kidnapping conviction should be 
affirmed. State v. French, 428 A.2d 1087 
(1981), 18 CLB 76. 


§ 3.285. Larceny 

Nevada Defendant, charged with embez- 
zlement for failing to return a rented car to its 
owner after expiration of the rental agreement, 
filed a petition for a writ of habeas corpus, 
claiming that the statutory presumption relied 
on by the state at the preliminary hearing un- 
constitutionally placed upon him the burden of 
disproving that he intended to convert the 
auto. The statute provided: “Whenever any 
person who has leased or rented a vehicle 
willfully and intentionally fails to return the 
vehicle to its owner within 72 hours after the 
lease or rental agreement has expired, such 
person shall be presumed to have embezzled 
the vehicle.” 

The trial court granted the writ, from which 
decision the state appealed. 

On appeal, the Supreme Court of Nevada 
affirmed the trial court’s ruling. The pre- 
sumption in issue, it found, had the effect of 
relieving the state of its burden to prove the 
clement of intent beyond a reasonable doubt. 
Relying on Mullaney v. Wilbur, 421 U.S. 684 
(1975), and Patterson v. New York, 432 U.S. 
197 (1977), the court stated that the pros- 
ecution “must prove every ingredient of an 
offense beyond a reasonable doubt, and ... 
may not shift the burden of proof to the de- 
fendant by presuming an ingredient upon 
proof of the other elements of the offense.” 

Here, said the court, a “presumption of 
guilt” was created by defendant’s failure to 
return the rented car within seventy-two hours 
after expiration of the rental agreement, 
thereby impermissibly shifting to defendant 
the burden of proving that he was not guilty. 

Accordingly, held the court, the statutory 
presumption violated due process. Sheriff, 
Clark County v. Boyer, 637 P.2d 832 (1981), 
18 CLB 365. 


§ 3.335. Obstruction of justice 


Iowa Defendant, a practicing attorney, repre- 
sented Congdon on a charge of grand larceny; 


Congdon was accused of obtaining a stereo 
system from a vendor on credit, then failing to 
make the agreed-upon installment payments. 
At the behest of Congdon’s family, defendant 
attempted to persuade the prosecutor to dis- 
miss the case or recommend probation if resti- 
tution was arranged. The prosecutor refused, 
and defendant then approached the vendor, 
Fry, directly to discuss restitution. 

Fry mentioned defendant’s offer of restitu- 
tion to the authorities, who recorded his sub- 
sequent conversation with defendant. The fol- 
lowing is a portion of that conversation: 


Defendant: The proposal is basically that 
we would deliver a certified check to you 
for one thousand six hundred and some odd 
dollars and we would have your solid assur- 
ance that you would ... tell the County 
Attorney’s office in no uncertain terms that 
you are not interested at all in prosecuting 
this matter [and] that you’ve received com- 
pensation for your lost merchandise. . . . [If 
you are subpoenaed to testify at trial] what 
I would expect would be that you would, 
uh, from the witness stand tell the jury that 
you received compensation, uh, and to ad- 
mit that you were served with a subpoena to 
appear on behalf of the State ... uh, ... in 
effect that you folks aren’t really pressing 
this matter. 


Defendant was thereafter arrested for 
tampering with a witness and was convicted of 
that charge after trial. He appealed, claiming 
that the evidence was insufficient as a matter 
of law to support the conviction. 

Held, conviction affirmed. The Supreme 
Court of Iowa stated that the crime of 
tampering with a witness requires (1) a bribe 
offer, (2) made to a potential witness in a 
criminal proceeding, (3) with the intent to 
improperly influence the testimony of the wit- 
ness. Thus, it noted, an offer of restitution, 
without more, does not amount to the crime of 
tampering with a witness; if, however, the 
offer is made in an attempt to improperly 
influence the testimony of a victim-witness, 
the crime is established. 

The offer of restitution, made to induce Fry 
to testify that he was not pressing the pros- 
ecution, amounted to an effort to improperly 
influence Fry’s testimony, stated the court. 

Also rejected was defendant's claim that no 
bribe was offered, because the victim was 
offered only money to which he was entitled; 
the offer of “anything of value or benefit,” 
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stated the court, constituted a bribe offer for 
purposes of the statute. People v. Halleck, 308 
N.W.2d 56 (1981), 18 CLB 174. 


§ 3.360. Rape 


§ 3.370. —Consent 

Arkansas Defendants, convicted of rape, ar- 
gued on appeal that the trial court erred in not 
allowing cross-examination of the com- 
plainant on the subject of her prior sexual 
conduct. Defendants admitted having sexual 
intercourse with the complainant, but claimed 
that the relations were consensual. 

On appeal, the convictions were affirmed. 
The Supreme Court of Arkansas ruled that 
“evidence of prior consensual sexual conduct 
is inadmissible unless such prior sexual activ- 
ities were with the accused. In that event the 
testimony is allowed only to show that consent 
may have been given.” 

Cross-examining the complainant merely to 
show that she had engaged in prior sexual 
activities was not permissible, held the court 
in affirming the convictions. Eskew v. State, 
621 S.W.2d 220 (1981), 18 CLB 273. 


§ 3.385. Robbery 


§ 3.390. —Armed 


Indiana Defendant, convicted of robbery, ar- 
gued that there should be a reversal on the 
ground that the money he took from the victim 
was owed to him. 

At trial, it was established that defendant 
had approached the victim, drawn a handgun, 
demanded repayment of the loan, and took 
about $30 from the victim. Six days later, 
defendant and a companion approached the 
victim at his hotel and took $25 from the 
victim at gunpoint. Defendant made another 
attempt two days after the second incident. 
When defendant appeared at the victim’s place 
of work a week later, the police were called 
and they apprehended the defendant. 

Held, conviction affirmed. The court re- 
jected defendant’s argument that, since he was 
merely collecting a debt, there was no 
“unlawful taking” from the victim. 

Noting that the crime of robbery required an 
unlawful taking accomplished through vio- 


lence or the threat of violence, it held that it 
was for the jury to decide defendant’s intent 
and the lawful or unlawful nature of the tak- 
ing. 

Even if the victim indisputedly owed de- 
fendant a debt, held the court, retrieval of the 
money by the threat of violence would still 
have constituted a robbery. Cobbs v. State, 
417 N.E.2d 310 (1981), 18 CLB 77. 


4. CAPACITY 


§ 4.00. Alcoholism and drug addiction 


Ohio Defendants were convicted of attempted 
murder for repeatedly firing a shotgun into an 
occupied residence. At trial, they introduced 
evidence of their intoxication on the night of 
the shooting. 

The trial court, while permitting evidence 
of their intoxication, refused to charge the jury 
that such intoxication could preclude for- 
mation of specific intent to commit murder. 

Defendants contended on appeal that the 
trial court’s refusal entitled them to a reversal 
and a new trial. 

On appeal, the Supreme Court of Ohio 
affirmed the convictions. A jury charge that 
intoxication may negate an element of intent 
is appropriate, said the court, only when the 
issue is raised by sufficient evidence of 
intoxication; the quantum of evidence re- 
quired, it held, is within the trial judge’s dis- 
cretion. 

Here, while the three defendants testified to 
consuming more than two six-packs of beer 
among them, they did not state that the alcohol 
had influenced their actions in any way. 

According to the court, a trial judge has ‘‘a 
better opportunity to observe the demeanor 
and physical characteristics of the defendants, 
and was inherently better qualified than an 
appellate court to decide whether sufficient 
evidence was introduced to charge on the issue 
here.”’ 

Based on the record, the court ruled, it 
could not be said that the trial judge erred in 
refusing to give the requested instruction. 
State v. Fox, 428 N.E.2d 410 (1981), 18 CLB 
366. 
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PART II—STATE CRIMINAL PROCEDURES, 
ANCILLARY PROCEEDINGS 


9. INDICTMENT AND INFORMATION 


§ 9.00. 


Indiana Defendant, charged with involuntary 
manslaughter arising from an automobile col- 
lision, argued that there should be a dismissal 
of the indictment because of the unauthorized 
presence of two police officers during the 
grand jury presentation. The trial court agreed 
and dismissed the indictment; the intermediate 
appellate court reversed and defendant then 
appealed. 

The police officers in question had been 
called as witnesses, then were permitted to 
remain in the grand jury room while the bal- 
ance of the witnesses testified. The officers sat 
beside the prosecutor, assisted him with ex- 
hibits and conferred with him during their 
questioning of witnesses. The officers also re- 
ferred questions from the grand jurors to the 
prosecutor and relayed the answers back. 

On appeal, held, reversed and indictment 
dismissed. The Supreme Court of Indiana 
stated that the mere presence of the police 
officers during the grand jury proceeding was 
not sufficient to warrant dismissal of the in- 
dictment, even though their presence was 
clearly improper; to justify dismissal, it con- 
tinued, it must appear that “the person indi- 
cated was thereby injured in his substantial 
rights.” 

One reason for the prohibition against 
strangers in the grand jury room, it noted, was 
to promote freedom of deliberation and opin- 
ion among the grand jurors. The court found 
that “the location of the police officers, the 
prosecutor’s conferences with them, their han- 
dling of exhibits, and their role as periodic 
sources of information requested by the jury at 
the close of witnesses’ testimony” were all 
circumstances which, in toto, could have 
influenced the course of the proceedings in a 
manner adverse to defendant’s rights. Cer- 
tainly, the trial judge could not be said to have 
acted in clearly erroneous fashions; therefore, 
it vacated the ruling of the intermediate appel- 
late court and affirmed the trial judge’s dis- 
missal of the indictment. People v. Bowman, 
423 N.E.2d 605 (1981), 18 CLB 279. 


Indictment and information 


554 


10. PRETRIAL MOTIONS 


§ 10.00. Motions addressed to sufficiency 
of indictment 


§ 10.15. —Severance 


Wisconsin Defendant was charged, in one in- 
formation, with sexual assault and attempted 
bribery of the victim. It was alleged that, fol- 
lowing the assault, defendant offered to pay 
the victim $1,000 if she refused to cooperate 
with the prosecution. 

Defendant’s pretrial motion to sever the 
charges was denied; at trial, he was convicted 
of sexual assault but acquitted of attempted 
bribery. He urged on appeal that he was prej- 
udiced by the trial court’s refusal to order 
severance; the intermediate appellate court 
agreed and reversed. The state then appealed. 

Held, conviction reinstated and sentence 
affirmed. The court, while noting the potential 
for prejudice to a defendant when he is tried 
for multiple criminal acts, held that the trial 
judge’s ruling was not an abuse of discretion. 

When evidence of both criminal acts would 
be admissible in separate trials, it stated, the 
risk of prejudice arising from joinder of the 
offenses is not significant. The Court ex- 
plained that “(t]he simple logic behind this 
rule is that when evidence of one crime is 
relevant and material to the proof of a second 
crime, virtually identical evidence will be sub- 
mitted to the jury whether or not one crime or 
both crimes are being tried.” 

Here, the court found that evidence of each 
crime was admissible to prove the other, stat- 
ing that 


[E]vidence of the sexual assault would be 
admissible to show the context of, and the 
motivation for, the act of bribery. Evidence 
of the bribery would also be proper to dem- 
onstrate that the defendant committed the 
sexual assault. It is generally acknowledged 
that evidence of criminal acts of an accused 
which are intended to obstruct justice or 
avoid punistment are admissible to prove a 
consciousness of guilt of the principal crim- 
inal charge. 


State v. Bettinger, 303 N.W.2d 585 (1981), 
18 CLB 81. 
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11. DISCOVERY 


§ 11.00. In general 


§ 11.10. —Statements of witnesses 


Arkansas Defendant, convicted of rape and 
kidnapping, argued on appeal that he was de- 
nied a fair and impartial trial because the pros- 
ecutor used his subpoena power improperly. 

The prosecutor issued subpoenas to all the 
State’s prospective witnesses, requiring them 
to appear in the courtroom several days prior 
to trial. When all were assembled, each, in the 
presence of the others, was placed under oath 
and individually questioned by the prosecutor. 

On appeal, the Supreme Court of Arkansas 
reversed defendant’s conviction. While recog- 
nizing that prosecuting attorneys have the stat- 
utory authority to issue subpoenas, administer 
oaths, and take testimony, it found that the 
procedure utilized in this case was an abuse of 
that power. 

The prosecutor’s tactics, it ruled, went far 
beyond the trial preparation envisioned by the 
statute. The court stated: 


This procedure, without cross-examination, 
could be utilized to lead a recalcitrant wit- 
ness to a desired answer in front of the 
others. Each would have heard the cajoled 
answers and each would understand the an- 
swer which the prosecuting attorney ex- 
pected him or her to give. The pressure to 
conform could be great. The prospective 
witness would then give the desired answer 
under oath and in front of all the other 
witnesses. Each could then be warned of 
the penalty of perjury. All of this would 
take place immediately prior to trial and in 
the solemnity of the courtroom in which the 
case is to be tried. The result could well be 
that the witness would not have time to 
evaluate the process and then, at trial, the 
witness would parrot the cajoled answer. 
Equally as bad, this unreported procedure 
could serve as an effective method for a 
prosecutor to avoid disclosure of witnesses’ 
statements. The abuse of the prosecutor’s 
subpoena power in this manner could result 
in denying a defendant a fair and impartial 
trial. 


Cook v. State, 623 S.W.2d 820 (1981), 18 
CLB 361. 


Minnesota Defendant, convicted of intro- 
ducing contraband into prison, by attempting 


to smuggle in drugs, argued on appeal that the 
state’s failure to disclose that a key pros- 
ecution witness lied at a pretrial hearing re- 
quired reversal 

The witness, a guard, testified at the hearing 
that he had received no prior information that 
defendant would attempt to smuggle drugs 
into the prison on the day in question. When 
defense counsel, at trial, questioned the guard 
on the same subject, the latter stated that an 
informant had told him that defendant would 
be carrying in drugs. The guard added that he 
had lied at the hearing to protect the infor- 
mant, but that he had advised the prosecutor at 
the time of the hearing that he would not 
disclose his source. 

On appeal, the conviction was reversed. 
The Minnesota Supreme Court rejected the 
state’s assertion that, while the witness’ per- 
jury concededly should have been disclosed 
pretrial, the error was harmless. 

Clearly, testimony about the informant’s tip 
was damaging to defendant; it was extremely 
unlikely that defense counsel would have 
asked the questions that elicited the damaging 
evidence had he not been misled by the 
guard’s contradictory hearing testimony that 
no such tips had been received. Accordingly, 
the conviction was reversed and a new trial 
ordered. State v. Hall, 315 N.W.2d 223 
(1982), 18 CLB 481. 


13. EVIDENCE 
§ 13.05. Presumptions and inferences 


§ 13.10. —Statutory presumption 


Louisiana Defendant, charged with un- 
authorized use of a credit card, argued to the 
trial court that the accusatory instrument 
should be dismissed because the statute 
defining the crime contained an uncon- 
stitutional presumption. The statute made it a 
theft offense to use a revoked credit card, with 
intent to defraud, to obtain goods or services; 
further, the statute provided that use, by the 
holder, of a revoked credit card more than five 
days after the certified mailing of notice of 
revocation constituted presumptive evidence 
of an “intent to defraud.” 

This presumption, contended defendant, 
unconstitutionally dispensed with the require- 
ment that the state prove each element of the 
crime beyond a reasonable doubt. The trial 
court agreed and dismissed the charge; the 
prosecution appealed. 
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Held, motion to quash reversed and case 
remanded. The Supreme Court of Louisiana 
interpreted the presumption at issue as manda- 
tory (i.e., that “proof of [the] evidentiary fact 
necessarily constituted proof of an element of 
the crime”). Citing County Court of Ulster 
County v. Allen, 442 U.S. 140 (1979), it 
stated: “A mandatory presumption violates 
due process ‘unless the fact proved is 
sufficient to support the inference of guilt be- 
yond a reasonable doubt. . . .’ This standard 
is appropriate because the trier of fact must 
abide by the presumption and cannot make an 
independent evaluation of the evidence sup- 
porting the ultimate fact presumed.” 

The court reasoned that the challenged pre- 
sumption could be valid only “if proof of the 
evidentiary facts of certified mailing of a can- 
cellation notice, the passage of five days and 
the use of the revoked [credit card], would, on 
its face, constitute proof beyond a reasonable 
doubt of the elemental facts of use of a [credit 
card] with the specific intention to defraud.” 

The court stated that it could not find the 
evidentiary facts sufficient to establish fraudu- 
lent intent beyond a reasonable doubt; it de- 
cided that there existed too many “reasonable 
explanations” for continued use of a credit 
card after the notice requirement was met 
(e.g., an undisclosed change of address by the 
cardholder). Therefore the presumption vio- 
lated due process. 

However, the court founc that the pre- 
sumption was severable from the balance of 
the statute and, accordingly, upheld that por- 
tion that actually defined the crime. As de- 
fendant was charged under a valid statute, 
invalidity of the presumption notwithstanding, 
the Louisiana high court reinstated the infor- 
mation and remanded for further proceedings. 
State v. Williams, 400 So. 2d 575 (1981), 18 
CLB 175. 


§ 13.15. Burden of proof 


Tennessee Defendant, convicted of man- 
slaughter, argued on appeal that there should 
be a reversal because the trial judge er- 
roneously instructed the jury that a deceased 
person is presumed not to have committed 
suicide. At trial, defendant introduced evi- 
dence that the deceased had been despondent 
and talked of killing himself. 

On appeal, the Tennessee Court of Criminal 
Appeals reversed and ordered a new trial. In 


homicide cases, it held, the burden is on the 
State to prove that death was not occasioned by 
natural causes, by accident, or by suicide. 
In this case, said the court, the trial judge’s 
instruction erroneously “relieved the state of 
the burden of showing the death occurred as a 
result of a criminal agency and shifted the 
burden to the defendant to show the death did 
not occur by a criminal agency.” State v. 
Staggs, 626 S.W.2d 282 (1982), 18 CLB 476. 


ADMISSIBILITY AND WITNESSES 


§ 13.25. Necessity of laying foundation 


Nebraska Defendant, convicted of murder for 
shooting the owner of a coin shop to death 
during a robbery, argued on appeal that there 
should be a reversal because three prosecution 
witnesses had been placed under hypnosis and 
interviewed several days after the crime was 
committed; the trial testimony of each witness 
connected defendant to the coin shop on the 
day of the crime or on previous occasions. 

The interviews were conducted by police 
officers lacking substantial actual experience 
in hypnosis. No statements were taken from 
the witnesses concerning the facts each re- 
called prior to hypnosis, but a record was kept 
of the hypnotic sessions. 

At a pretrial motion to preclude the wit- 
nesses’ testimony, a psychiatrist specializing 
in hypnosis was called by defendant; the ex- 
pert testified that “there is a specific danger in 
hypnosis of an interviewer implanting sug- 
gestions in the subject’s mind that become 
fixed so that the subject believes them to be 
true after hypnosis.” He also stated that the 
specific questions asked during the interviews 
were improperly syggestive, but he was not 
permitted to give Kis opinion as to the re- 
liability of the witnesses’ testimony. 

Defendant’s motion to preclude was denied 
and the witnesses were permitted to testify at 
trial. On appeal, the Supreme Court of Ne- 
braska reversed the conviction and remanded 
for further proceedings. 

The issue of using the testimony of pre- 
viously hypnotized witnesses, it noted, was 
one of first impression in Nebraska, in the 
course of reviewing conflicting precedents 
from other jurisdictions, the court observed 
that there was agreement about hypnosis testi- 
mony. It said: 
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The problem is that hypnosis can create a 
memory of perceptions which did not pre- 
viously exist and therefore bring forth a 
“memory” of events which were non- 
existent but which may become fixed in the 
patient’s mind so that he believes them to 
be true after hypnosis. Neither the person 
hypnotized nor an expert observer can dis- 
tinguish between “confabulation” and accu- 
rate recall in any particular instance. Be- 
cause the hypnotized subject is subjectively 
convinced of the veracity of the “memory,” 
his recall is reinforced and virtually im- 
mune to attack by cross-examination. 


The court determined to apply the standard 
of admissibility generally applied to scientific 
or mechanical testing to “hypnotically induced 
memory.” It concluded: 


We hold that until hypnosis gains accep- 
tance to the point where experts in the field 
widely share the view that memories are 
accurately improved without undue danger 
of distortion, delusion, or fantasy, a wit- 
ness who has been previously questioned 
under hypnosis may not testify in a criminal 
proceeding concerning the subject matter 
adduced at the pretrial hypnotic interview. 
Our holding does not exclude otherwise ad- 
missible evidence, leads to which were ob- 
tained during an hypnotic interview. 


Accordingly, it reversed defendant’s con- 
viction, holding that on retrial the court should 
ascertain the “subject matter” adduced from 
each witness during the hypnotic sessions and 
preclude the witness from testifying as to that 
subject matter. State v. Palmer, 313 N.W.2d 
648 (1981), 18 CLB 365. 


West Virginia Defendant, convicted of kid- 
napping, argued on appeal that a tape record- 
ing of his post-arrest interrogation by police 
was improperly authenticated and should not 
have been admitted into evidence. 

On appeal, the Supreme Court of Appeals 
of West Virginia affirmed the conviction. As 
a general rule, it observed, a taped confession 
is admissible and may be played for the jury 
if it meets the following standards: 


(1) A showing that the recording device 
was capable of taking testimony; (2) a 
showing that the operator of the device was 
competent; (3) an establishment of the au- 


thenticity and correctness of the recording; 
(4) a showing that changes, additions, or 
deletions have not been made; (5) a show- 
ing of the manner of the preservation of the 
recording; (6) an identification of the speak- 
ers; and (7) a showing that the testimony 
was voluntarily made without any kind of 
inducement. 


Here, testimony taken at an in camera hear- 
ing established that the recording equipment 
was in good condition and that the operator 
was experienced and familiar with the equip- 
ment. The tape itself was kept in a sealed 
envelope inside an evidence locker, except for 
the period when it was being transcribed. De- 
fendant was given his Miranda warnings prior 
to the questioning, waived his rights, and did 
not claim that he was coerced or improperly 
induced into making a statement. Nor did he 
claim that there were any additions, changes, 
or deletions to the tape or that his statement 
was not accurately reflected on the tape. 

The court acknowledged that areas of the 
recording were inaudible, but determining that 
the tape was, as a whole, understandable, co- 
herent, and trustworthy, found it was properly 
admitted into evidence. State v. Harris, 
S.E.2d 25i (1982), 18 CLB 483. 


§ 13.45. Proof of other crimes 


Alabama Defendant, convicted of theft, ar- 
gued on appeal that there should be a reversal 
because the prosecutor was permitted to intro- 
duce records showing that he had been incar- 
cerated for other offenses. 

On cross-examination of the arresting 
officer at trial, defense counsel established 
that defendant, after his arrest, stated that the 
truck used to transport the stolen property was 
his but had been stolen several days before the 
crime. The prosecution, on redirect exam- 
ination, then introduced defendant’s statement 
in its entirety; defendant had explained that he 
hadn’t “report[ed] the truck stolen because the 
police had some warrants on me. I didn’t want 
to go to jail.” 

The prosecutor then introduced records 
showing that defendant had been incarcerated 
in the local jail several times between the date 
his truck was alleged stolen and the date of his 
arrest. 

On appeal, the Court of Appeal of Alabama 
affirmed the conviction. The trial judge, stated 
the court, had not erred in admitting evidence 
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of defendant’s prior criminal conduct because 
the evidence was not introduced to prove de- 
fendant’s bad character; rather, the jail records 
were used to refute defendant’s purported rea- 
sons for not reporting the theft of his truck to 
police. 

Had the state “set the stage” by introducing 
defendant’s statement in the first instance and 
then rebutted it with the jail records, a reversal 
would have been warranted. Here, said the 
court, as the defense initially brought out de- 
fendant’s statement, the jail records were 
properly admitted to disprove defendant’s 
contention. Bates v. State, 405 So. 2d 1334 
(1981), 18 CLB 369. 


Alabama Defendant, convicted of murder, ar- 
gued on appeal that there should be a reversal 
because the prosecution adduced testimony 
from a witness which showed that defendant 
had smoked marijuana before committing the 
crime. 

The trial court had overruled defendant’s 
objection to the introduction of the testimony, 
ruling that the statute of limitations for pos- 
session of marijuana had expired and de- 


fendant therefore could not be prosecuted for 
that offense. 


Held, conviction reversed. The court stated 
that ‘‘[a] universally recognized rule of law is 
that it is impermissible to introduce evidence 
of distinct and independent offenses not 
charged in the indictment on which an accused 
is being tried.”’ 

It is immaterial, said the court, that the 
statute of limitations had run on defendant’s 
prior offense, because: 


His susceptibility to prosecution is not the 
reason for the exclusionary rule here. The 
purpose of the rule is to prevent the State 
from introducing evidence of prior un- 
related misconduct which will adversely 
reflect upon the accused’s character and 
show him up in a light to the jury as a 
person of bad «*eracter with propensity to 
commit the crime charged. 


Using evidence of uncharged crimes or mis- 
conduct is not barred, however, if relevant to 
the issues of a defendant’s intent, knowledge, 
plan or design, or identity, or if the charged 
and uncharged crime are inseparable. 

Here, evidence of defendant’s marijuana 
use had no relevance to any issue in the case. 
Therefore the court ruled, in overturning the 


conviction and ordering a new trial, that de- 
fendant’s motion to exclude the testimony 
should have been granted. Terrell v. State, 
397 So. 2d 232 (Crim. App. 1981), 18 CLB 
71. 


Florida Defendant, convicted of murder, ar- 
gued on appeal that there should be a reversal 
because of the erroneous introduction of evi- 
dence that he previously had committed simi- 
lar crimes. 

The deceased last had been seen alive leav- 
ing a bar with defendant; several weeks later, 
her nude body, arms bound behind the back, 
was discovered. Sexual assault could not be 
confirmed because of decomposition of the 
body. At trial, the state’s proof included evi- 
dence that, on two prior occasions, defendant 
had sexually assaulted women he had met at 
bars; in each case, he had bound the victim’s 
hands behind her back. 

Held, reversed and remanded for a new 
trial. The Supreme Court of Florida stated that 


[E]vidence of similar facts is admissible for 
any purpose if relevant to any material is- 
sue, other than propensity or bad character, 
even though such evidence points to the 
commission of another crime. The material 
issue to be resolved by the similar facts 
evidence in the present case is identity, 
which the State sought to prove by showing 
[defendant’s}] mode of operating. 


However, said the court, this manner of 
identity is based on both (1) the similarity of 
and (2) the unusual nature of the crimes under 
comparison. Mere general similarity, it con- 
tinued, will not establish the relevance of the 
similar facts to the issue of identity; 
“identifiable points of similarity which per- 
vade the compared factual sit:ation” are re- 
quired. 

Once sufficient similarity is established, the 
points of similarity must be of special charac- 
ter or “be so unusual as to point to the 
defendant” before relevance will be found. 
Here there were many dissimilarities between 
the compared crimes; even assuming simi- 
larity, the similar facts failed the second 
branch of the test since the principal simi- 
larity, binding the victims’ hands, occurs in 
many crimes committed by many different 
criminal defendants. 

As binding the victim was not a sufficiently 
unusual circumstance, it was irrelevant to 
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prove identity in this case. Accordingly, the 
court held that evidence of the prior crimes 
committed by defendant should not have been 
admitted. Drake v. State, 400 So. 2d 1217 
(1981), 18 CLB 173. 


Iowa Defendant, convicted of possession of a 
weapon by a felon, argued on appeal that there 
should be a reversal because the crimes for 
which he had been convicted previously were 
disclosed to the jury. 

At trial, defendant offered to stipulate that 
he was a convicted felon. The state refused to 
accept that offer; instead, it introduced a judg- 
ment of conviction showing that defendant 
had been convicted of malicious mischief, a 
felony. In addition, the judgment revealed that 
defendant had originally been given a deferred 
probationary sentence, which was revoked 
when he subsequently was convicted of the 
unrelated crimes of assault and battery and 
driving with a suspended license. 

On appeal, the conviction was reversed and 
a new trial ordered. The Supreme Court of 
Iowa found that, under the circumstances, ad- 
mission of the entire judgment of conviction 
was prejudicial to defendant since “the jury, in 
addition to learning defendant was convicted 
on the malicious injury to a building charge, 
also learned he had been convicted of assault 
and battery, and driving while his license was 
under suspension.” 

It stated that, if defendant did not admit his 
status as a convicted felon on retrial, the state 
should offer a copy of the judgment redacted 
to conceal the crimes for which his deferred 
sentence was revoked. State v. Walton, 311 
N.W.2d 113 (1981), 18 CLB 281. 


§ 13.50. Circumstantial evidence 


§ 13.65. —Flight 


North Carolina Defendant, convicted of mur- 
der, argued on appeal that there should be a 
reversal because testimony that he left the 
state, to avoid arrest, four days after the crime 
raised only a conjecture of flight and was im- 
properly admitted as evidence of flight. 

On appeal, the Supreme Court of North 
Carolina affirmed the conviction. The fact that 
a defendant does not flee for several days after 
the commission of a crime, it stated, goes to 
the weight of the evidence and not to its ad- 
missibility. The flight of an accused, con- 
tinued the court, may be admitted as some 
evidence of guilt. It said: 


However, such evidence does not create a 
presumption of guilt, but may be consid- 
ered with other facts and circumstances in 
determining whether all the circumstances 
amount to an admission of guilt or reflect a 
consciousness of guilt. Proof of flight, 
standing alone, is not sufficient to amount 
to an admission of guilt. An accused may 
explain admitted evidence of flight by 
showing other reasons for his departure or 
that there, in fact, had been no departure. 


Here, defendant had testified that his rea- 
sons for departing had nothing to do with the 
charge; thus, it was within the jury’s province 
to decide whether defendant left the state to 
avoid arrest and prosecution. State v. Murvin, 
284 S.E.2d 289 (1981), 18 CLB 364. 


§ 13.75. Exhibits 


Pennsylvania Defendant, convicted of mur- 
der, argued on appeal that the trial court erred 
in permitting the prosecution to use a replica 
of the murder weapon to illustrate the testi- 
mony of a ballistics expert. The actual murder 
weapon had been suppressed by the trial court, 
as being the derivative product of an in- 
voluntary confession. 

At trial, however, two independent wit- 
nesses testified that on the day of the murder, 
defendant had shown them a snubnosed, 
pearl-handled .38 caliber pistol; it was not 
disputed that defendant used the same gun to 
shoot the deceased. 

Based upon the above description, the pros- 
ecutor obtained a similar weapon. To rebut 
any claim of accidental discharge, a ballistics 
expert was permitted, over objection, to use 
the replica to demonstrate that considerable 
pressure was required to pull the trigger. 

Held, conviction affirmed. The court re- 
jected defendant’s contention that use of the 
replica was an improper circumvention of the 
trial court’s suppression order. It stated: 


[T]he Commonwealth introduced without 
objection a description of the murder 
weapon obtained from an untainted source 
independent of the suppressed evidence, 
and then used the replica, only after making 
it clear to the jury that it was not the murder 
weapon, solely to illustrate the ballistic ex- 
pert’s relevant technical testimony [empha- 
sis in original]. 


Permitting use of the replica for demonstra- 
tion purposes, it held, was not error. Com- 
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monwealth v. McAndrews, 430 A.2d 1165 
(1981), 18 CLB 169. 


§ 13.95. Stipulations as evidence 


Florida Defendant, convicted of aggravated 
assault and possession of a firearm by a con- 
victed felon, argued on appeal that the state 
had improperly rejected his offer to stipulate 
to his prior felony conviction. Instead, the 
prosecutor had introduced, over objection, a 
certified copy of a judgment showing de- 
fendant’s prior conviction for breaking and 
entering with intent to commit grand larceny. 

On appeal, the Florida Supreme Court 
stated that the prosecution is not bound to 
accept a defendant’s offer to stipulate to the 
essential elements of the offenses charged; by 
tradition, it continued, the admission or exclu- 
sion of relevant evidence is within the trial 
court’s discretion. 

As the accused’s prior conviction was an 
element of the crime in this case, evidence of 
same was relevant and “admissible unless its 
probative value is substantially outweighed by 
the danger of unfair prejudice, confusion of 
the issues, misleading of the jury, or needless 
presentation of cumulative evidence.”’ 

Here there were no countervailing consid- 
erations which outweighed the probative value 
of the state’s evidence. Accordingly, de- 
fendant’s conviction was affirmed. Parker v. 
State, 408 So. 2d 1037 (1982), 18 CLB 476. 


§ 13.100. Identification evidence 


§ 13.105. —Courtroom identification 


Kansas Defendant, convicted of robbery, ar- 
gued on appeal that the trial court erred in 
refusing to allow expert testimony regarding 
the credibility of eyewitness identifications. 

Defendant, an indigent, sought the ap- 
pointment of an expert to give general testi- 
mony to “assist the jury in deciding what 
weight and credibility should be given to testi- 
mony of eyewitnesses who identified the de- 
fendant at the trial as the person who commit- 
ted the crime.” 

On appeal, the Kansas Supreme Court 
affirmed the conviction. An expert witness, 
the court said, may render an opinion to aid 
the jury in interpreting technical facts or other- 
wise understanding the material in evidence. 
Expert testimony concerning eyewitness 
identification evidence, it ruled, was not ad- 
missible because it amounted to an expression 


of the expert’s opinion on the weight or cred- 
ibility of the evidence, a matter not beyond the 
jury’s ken. 

It reasoned that, as the proposed expert 
testimony would not have been admissible, 
there was no error in refusing to authorize 
retention of the expert in the first instance. 
State v. Moore, 639 P.2d 458 (1982), 18 CLB 
478. 


§ 13.180. Expert witnesses 


Ohio Defendant, convicted of murdering her 
common-law husband during an argument, 
claimed self-defense. According to her trial 
testimony, she picked up a gun during the 
argument, then shot her husband because she 
feared that “he would take the gun and kill 
[me] for daring to pick it up.” It was conceded 
that during their three-year relationship the 
deceased often physically abused and beat the 
defendant. 

Following defendant’s testimony, defense 
counsel called a psychiatric social worker to 
give expert testimony on the “battered-wife 
syndrome.” The trial court refused to allow 
the expert testimony; the intermediate appel- 
late court, ruling that testimony concerning 
the battered-wife syndrome should have been 
admitted, reversed and ordered a new trial. 
The prosecution then appealed. 

Held, reversed and conviction reinstated. 
The court decided that the expert testimony 
was properly excluded because it was 
“irrelevant and immaterial to the issue of 
whether defendant acted in self-defense at the 
time of the shooting.” The only admissible 
evidence on the issue of self-defense, it stated, 
“is evidence which establishes that defendant 
had a bona fide belief she was in imminent 
danger of death or great bodily harm, and that 
the only means of escape from such danger 
was through the use of deadly force.” 

The jury, it found, could base its decision 
on the parties’ words and actions at the time of 
the murder, including defendant’s explanation 
of the surrounding circumstances, without the 
aid of expert testimony. Moreover, the court 
noted, the battered-wife syndrome was not 
sufficiently developed and accepted as a 
scientific concept “to warrant testimony under 
the guise of expertise.” Therefore, the Ohio 
high court held that the testimony had been 
excluded properly and reinstated defendant’s 
conviction. State v. Thomas, 423 N.E.2d 137 
(1981), 18 CLB 162. 


560 
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§ 13.210. Refreshing witness’ 
recollection 


South Carolina Defendants, convicted of 
criminal sexual conduct, argued on appeal that 
a reversal was required because the trial court 
denied their request to examine notes used by 
a police officer to refresh his recollection prior 
to testifying. 

The officer was called to recount statements 
made by one defendant during a post-arrest 
interview. On cross-examination, it was estab- 
lished that the officer had taken notes during 
the interview and had reviewed the notes prior 
to testifying. 

On cefendants’ application, the trial court 
examined the notes in camera and found that 
they contained relevant material; nevertheless, 
it sustained the state’s objection to turning the 
relevant portions over to the defense counsel 
for inspection and use in further cross- 
examination. 

Held, reversed and remanded for a new 
trial. The court, while noting a division of 
authority on the subject, decided that “the rea- 
sons supporting the right to have the memo- 
randum used by the witness in court are, as a 
general rule, equally applicable to writings 
used by the witness to refresh his memory 
before he testifies.” 

Noting that the notes in issue were readily 
available, were relevant, and were subject to 
no claim of confidentiality or privilege, the 
court held that the trial judge’s failure to order 
their production for defense counsel was re- 
versible error. State v. Hamilton, 276 S.E.2d 
784 (1981), 18 CLB 79. 


§ 13.225. Cross-examination—right to 
use witness’ prior statement 


Tennessee Defendant, convicted of robbery 
and burglary, argued on appeal that there 
should be a reversal because the trial court 
refused to order the production of certain po- 
lice reports. 

At the conclusion of the direct testimony of 
the investigating police officer, defense coun- 
sel requested that the officer’s investigative 
report be produced for inspection. The court 
sustained the prosecutor’s objection, based on 
a state procedural rule generally exempting 
from discovery “reports, memoranda, or other 
internal State documents made by the district 
attorney general or other State agents or law 
enforcement officers in connection with the 


investigation or prosecution of the case, or of 
statements made by State witnesses or pro- 
spective State witnesses.” 

Held, conviction affirmed. The Court of 
Criminal Appeals of Tennessee noted that the 
trial judge erroneously failed to distinguish 
between the police reports that are discov- 
erable prior to trial and those that defense 
counsel may examine, for purposes of im- 
peachment, during trial. Defense counsel has 
the right to inspect an otherwise non- 
discoverable police report during trial, said the 
court, if the report contains the prior statement 
of a prosecution witness who has given direct 
testimony. 

Here, ruled the court, the investigative re- 
port in question constituted the prior statement 
of the witness; accordingly, it should have 
been produced after the officer’s direct testi- 
mony. However, in reviewing the contents of 
the report, which had been sealed and made 
part of the record, the Tennessee high court 
found virtually no inconsistencies between it 
and the officer’s direct testimony. Therefore, 
it concluded, any error in withholding the 
report was harmless. State v. Robinson, 
618 S.W.2d 754 (Crim. App. 1981), 18 CLB 
176. 


§ 13.240. —Impeachment by prior 


conviction 


Rhode Island Defendant, convicted of rape, 
argued on appeal that there should be a rever- 
sal because, at trial, he had been improperly 
cross-examined about previous criminal con- 
victions. 

The convictions, he contended, occurred 
six to twelve years earlier and should not have 
been admissible to impeach his credibility be- 
cause of their remoteness in time from the date 
of the trial. 

Held, conviction affirmed. The court ruled 
that introduction of a defendant’s prior con- 
victions to impeach his credibility is a matter 
within a trial judge’s discretion. Although one 
of defendant’s past convictions occurred 
twelve years before the trial, stated the court, 
remoteness is not measured solely by the pas- 
sage of time. 

It was proper for the trial judge to “take into 
account convictions intervening between the 
past conviction and the crime for which the 
defendant is being tried. The factfinder has a 
right to consider whether one who repeatedly 
refuses to comply with the law is more likely 
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to ignore the obligation of truthfulness than a 
law abiding citizen.” 

Thus, there had been no abuse of discretion 
by the trial judge and reversal was not war- 
ranted. State v. Wallace, 428 A.2d 1070 
(1981), 18 CLB 76. 


§ 13.250. 


Arizona Defendant, convicted of burglary, 
had moved, pretrial, for a ruling that his prior 
conviction for attempted burglary could not be 
used for impeachment if he took the stand. 
The trial court denied the motion, finding that 
state laws permitted the introduction of prior 
convictions involving dishonesty or falsity if 
the probative value of the evidence was not 
outweighed by its prejudicial effect. 

Defendant did not testify in his own behalf 
and, on appeal, argued that the trial court 
erred. On appeal, the Arizona Supreme Court 
reversed and ordered a new trial. Crimes in- 
volving dishonesty or falsity, it held, should 
be limited to those “such as perjury, sub- 
ornation of perjury, false statement, criminal 
fraud, embezzlement, false pretense, and 
other offenses in the nature of crimen falsi, the 
commission of which involves some element 
of deceit, untruthfulness, or falsification bear- 
ing on the accused’s propensity to testify 
truthfully.” 

Burglary, said the court, is committed by 
“entering or remaining unlawfully . . . with 
intent to commit any theft or any felony 
therein.” Thus, it reasoned, an element of de- 
ceit or falsification is not necessarily involved. 

The court refused to find the error harmless, 
as the trial judge’s ruling deprived defendant 
from accounting for his presence at the scene. 
Even though defendant’s explanation was re- 
counted by the arresting officer, it was not an 
adequate substitute for defendant’s own testi- 
mony. State v. Malloy, 629 P.2d 315 (1981), 
18 CLB 478. 


—Nature of prior conviction 


§ 13.260. —Impeachment by prior 


inconsistent statement 


South Carolina Defendant, convicted of 
housebreaking with intent to commit criminal 
assault, argued on appeal that the trial court 
erred when it refused to charge the jury that 
the prior inconsistent statement of a witness is 
not substantive evidence. 

At trial, a prosecution witness testified that 
he had seen a man run from the victim’s 
house, but that he had not been able to identify 


the person. The state then impeached the wit- 
ness with his prior statement, in which he 
identified defendant as the fleeing individual. 
Defendant, through his own testimony and the 
testimony of other witnesses, asserted an alibi 
defense. 

The jury, during deliberations, asked the 
trial court about the evidentiary effect of the 
witness’ prior statement; the court refused to 
give the instruction requested by defendant. 

On appeal, the Supreme Court of South 
Carolina reversed the conviction. When a 
prior inconsistent statement is introduced to 
impeach a witness, it said, the trial court if 
requested “must instruct the jury that it can 
consider such evidence for the purpose of im- 
peachment only, not as substantive evidence 
of the facts.” 

The court declined to find the trial judge’s 
error to be harmless, as identity was the crit- 
ical issue in the case. State v. Warren, 284 
S.E.2d 355 (1981), 18 CLB 359. 


§ 13.315. 


Indiana Defendant, convicted of murder, ar- 
gued that there should be a reversal because of 


Sequestration of witnesses 


a violation of the trial court’s order directing 
the separation of witnesses. 
The prosecution called two other par- 


ticipants in the crime, Stonebraker and 
Wright, to testify. Both were incarcerated at 
the time and were housed in the same cell. 
Wright, called after Stonebraker, was exam- 
ined by defense counsel and admitted that he 
and Stonebraker had conversations concerning 
the trial following the latter’s testimony. 
Questioned by the prosecutor, Wright stated 
that the conversations were of a general nature 
and did not relate to Stonebraker’s testimony 
nor the testimony to be given by Wright. 

Defendant’s motion for a mistrial, based 
upon the violation of the tria! court’s order, 
was denied. On appeal, the conviction was 
affirmed. 

The Supreme Court of Indiana held that an 
order directing the separation of witnesses is 
discretionary with the trial court: “Likewise, 
even where a clear violation of such an order 
is shown, the trial court may permit the vio- 
lating witness to testify.” 

The primary reason for separating wit- 
nesses, it said, is to prevent a witness from 
adjusting his testimony to make it consistent 
with testimony given by earlier witnesses. 
While noting that the order in this case was 
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“technically violated,” the court found that 
Wright had denied discussions with Stone- 
braker concerning testimony; moreover, de- 
fense counsel had been furnished with 
Wright’s pretrial statements and was in a posi- 
tion to counter any attempt by Wright to alter 
his testimony. Thus, the court ruled, the trial 
court did not abuse its discretion in permitting 
Wright to testify despite the violation of the 
separation order. Smith v. State, 420 N.E.2d 
1225 (1981), 18 CLB 177. 


§ 13.325. Hearsay evidence 


Louisiana Defendant, convicted of armed 
robbery, argued on appeal that the trial court 
erred when it permitted the arresting officer to 
testify to the contents of the radio report of the 
crime describing defendant. Defendant's 
hearsay objection had been overruled. 

On appeal, the Supreme Court of Louisiana 
affirmed the conviction. The court said, 
“Hearsay testimony is a statement made out of 
court, offered to show the truth of the matter 
asserted therein, and thus rests for its value on 
the credibility of the out-of-court asserter.” 

Here, it continued, the officer’s testimony 
was not offered to prove the truth of the radio 
report, but to establish his reason for stopping 
defendant. Therefore, the testimony was prop- 
erly admitted. State v. Tucker, 405 So. 2d 506 
(1981), 18 CLB 368. 


Virginia Defendant, convicted of possession 
of marijuana with intent to distribute, argued 
on appeal that there should be a reversal be- 
cause the trial court erroneously admitted 
hearsay evidence. Defendant and several oth- 
ers had been present when police, armed with 
a search warrant, entered their common resi- 
dence and seized a quantity of marijuana. Ini- 
tially, one of the occupants, Ruth Tucker, 
admitted ownership of the marijuana; she later 
retracted her confession. 

At trial, defense counsel elicited Tucker’s 
confession from the arresting officer. On the 
prosecutor’s redirect examination, the officer 
stated that Tucker retracted her confession 
shortly after making it. The officer testified 
further that when asked why she admitted 
ownership of the marijuana, Tucker replied 
that her husband (also present at the time of 
the search) was a convicted felon and she felt 
that if she confessed, defendant would “speak 
up and admit to the fact that it was his.” 


Defense counsel objected on _ hearsay 
grounds, claiming that defendant had “the 
right to rely on Tucker’s confession ‘as posi- 
tive evidence on his behalf without it being 
tainted by Tucker’s reflective recantation.’ ” 

Held, conviction affirmed. The Supreme 
Court of Virginia stated that “the rule against 
hearsay excludes extrajudicial statements 
‘only when offered for a special purpose, 
namely, as assertions to evidence the truth of 
the matter asserted.’ ” 

Here, it reasoned, the prosecutor did not 
offer Tucker’s statement to prove the asser- 
tion, but to show the retraction of her earlier 
confession. The retraction, said the court, was 
relevant and admissible in view of Tucker’s 
confession, which defendant placed into evi- 
dence. Under the circumstances, the pros- 
ecution had the right to show her subsequent 
behavior to complete the account of her activ- 
ity during the entire episode. Eckhart v. Com- 
monwealth, 279 S.E.2d 155 (1981), 18 CLB 
176. 


WEIGHT AND SUFFICIENCY 
§ 13.480. Fingerprints 


Colorado Defendant was tried for burglary of 
a locked house. The evidence showed that 
entry had been gained through a milk chute 
located in the rear of the residence. The steel 
door of the chute had been forced open and 
police obtained five latent fingerprints from 
the outside surface of that door. No effort to 
obtain additional fingerprints from the interior 
of the premises was made. 

At trial, one of the prints was identified as 
that of defendant, but the poor quality of the 
others prevented a positive identification. No 
other evidence connected defendant to the 
crime. The jury was unable to reach a verdict 
and the trial court granted defendant’s motion 
for acquittal based on insufficient evidence. 

Held, acquittal affirmed. The court said 


[Fingerprints warrant a conviction when 
the fingerprints clearly and unequivocally 
establish that an accused committed the 
crime. To satisfy the requirements of proof 
in a circumstantial case, the fingerprints 
which correspond to those of the accused 
must be found in the place where the crime 
was committed under such circumstances 
as to ruie out the possibility that they could 
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have been impressed at a time other than 
the time the crime was committed. 


The court noted that no innocent purpose 
had been suggested to explain the presence of 
the defendant’s fingerprint at the point of en- 
try; however, it found, since the door was 
accessible to anyone in the backyard, “the 
fingerprint could have been impressed at a 
time other than the time when the crime was 
committed.” Indeed, it suggested the print 
could have been left during some prior, un- 
successful attempt to gain entry. 

Considering the location of the single 
fingerprint, the character of the place where it 
was found and the public accessibility to the 
object on which it was impressed, the evi- 
dence was not sufficient to prove defendant’s 
guilt beyond a reasonable doubt. People v. 
Ray, 626 P.2d 167 (1981), 18 CLB 73. 


14. TRIAL 


§ 14.60. Conduct of trial judge 


Maryland Defendant was charged with mur- 
der; in the midst of his trial testimony, he was 
interrupted by the judge and admonished, out 


of the jury’s presence, to tell the truth or be 
prosecuted for perjury. In the judge’s view, 
defendant’s trial testimony contradicted the 
testimony he had given at an earlier hearing on 
a motion to suppress his post-arrest statement. 

At the hearing, an officer testified to the 


defendant’s incriminatory statement; de- 
fendant then testified and, when questioned 
about the accuracy of the officer’s version of 
the statement, said “I told [the officer] what 
happened.” 

At trial, the officer gave the same testi- 
mony. Defendant, after taking the stand, be- 
gan to dispute the officer’s account of his 
Statement. It was at that point that the trial 
judge intervened. Following the admonition 
and resumption of the trial, defendant, in sub- 
stance, adopted the officer’s testimony; ulti- 
mately, he was convicted. 

On appeal, the conviction was reversed and 
a new trial ordered. The Court of Appeals of 
Maryland held that the trial judge’s admoni- 
tion was an abuse of discretion and required 
reversal. By warning defendant that, in effect, 
he would be punished if his testimony was 
contrary to the officer’s, the judge intimidated 
defendant into testifying in a certain way. 


This conduct amounted to a violation of (1) 
defendant’s right to present evidence in his 
own behalf, and (2) his right to trial by an 
impartial jury charged with the duty of assess- 
ing the credibility of witnesses. Marshall v. 
State, 434 A.2d 555 (1981), 18 CLB 280. 


14.120. Conduct of prosecutor 


14.130. —Comments made during 
opening statement 


Mississippi Defendant, convicted of man- 
slaughter, argued on appeal that he should 
have been granted a mistrial because the fol- 
lowing comment was made to the jury during 
the prosecutor’s opening statement: “[The de- 
ceased] hadn’t done anything that would put 
this defendant in fear of imminent, immediate 
bodily harm, which you’re going to hear a 
great deal more about from the defendant.” 

Defendant contended that the comment 
forced him to take the stand at trial, an action 
he otherwise might not have taken. However, 
the Supreme Court of Mississippi affirmed the 
conviction. While urging that trial courts and 
prosecutors be circumspect in their references 
to the accused’s decision to testify or remain 
silent, it found that a mistrial was not war- 
ranted. 

The court noted that, when questioning pro- 
spective jurors, defendant’s attorney made it 
clear that his client would take the stand and 
claim self-defense. The prosecutor’s com- 
ment, it found, was no more than a response 
to defense counsel’s voir dire and was not an 
attempt to “badger the accused into testi- 
fying.” 

Even if the comment was error, concluded 
the court, it was cured when defendant ac- 
tually took the stand as a witness in his own 
behalf. Weed v. State, 406 A.2d 24 (1981), 
18 CLB 369. 


Missouri Defendant, convicted of illegally 
selling heroin, argued on appeal that there 
should be a reversal because of prejudicial 
statements made by the prosecutor during his 
opening statement to the jury. During his 
opening, the prosecutor remarked that police 
had received a tip from a confidential infor- 
mant that defendant was selling heroin from 
his residence. Defendant’s objection and mo- 
tion to strike were denied; however, the trial 
court subsequently sustained defendant’s ob- 
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jections to testimony concerning the infor- 
mant’s statements to police. 

On appeal, defendant urged that the pros- 
ecutor’s opening conveyed inadmissible 
hearsay to the jury, denying defendant his 
right to confront adverse witnesses. On ap- 
peal, the conviction was affirmed. 

The Supreme Court of Missouri stated that, 
here, testimony concerning the informant’s tip 
should not have been excluded by the trial 
judge; the testimony was not hearsay, it ex- 
plained, because it was offered not for truth, 
but for the limited purposes of explaining the 
reason for police surveillance of defendant’s 
residence. 

As testimony concerning the tip was admis- 
sible, albeit incorrectly excluded by the trial 
judge, the court reasoned that the prosecutor’s 
references were bona fide and entirely proper. 
State v. Brooks, 618 S.W.2d 22 (1981), 18 
CLB 177. 


§ 14.135. —Comments made during 
summation 


Maine Defendant, convicted of murdering her 
husband, argued that her Fifth Amendment 
right against self-incrimination was violated 
by the prosecutor’s summation. The pros- 
ecutor disparaged defendant’s claim of self- 
defense because she failed to offer an excul- 
patory explanation when, immediately after 
the crime, she gave a statement to the police. 
When the police arrived at the crime scene, 
defendant spontaneously admitted that she 
shot defendant during an argument. She made 
similar statements after receiving Miranda 
warnings. 

At trial, an officer testified to defendant’s 
admissions; further, he testified that at no time 
did she claim to be in fear of her husband or 
state that he had ever assaulted her. Testifying 
in her own behalf, defendant stated that she 
shot her husband in self-defense and that she 
was in fear of him because of his previous 
attacks on her. 

Held, conviction affirmed. The court stated 
that the prosecution did not violate de- 
fendant’s Fifth Amendment rights, because 
defendant had not asserted those rights. In- 
deed, it continued, she affirmatively waived 
her rights by making statements; that waiver 
permitted the prosecutor to comment on the 
statements she gave. The court said that, 
“[{s]ignificantly, in this trial the prosecutor did 
not comment to the jury upon the Defendant’s 


silence but upon inferences from the state- 
ments which of her own volition she had 
made.” 

The court concluded that it was not im- 
proper for the prosecutor to argue that the 
defendant’s statements “lacked elements the 
jury would expect to find in an innocent per- 
son’s statements about the incident.” There- 
fore, it affirmed the conviction. State v. Kane, 
432 A.2d 442 (1981), 18 CLB 1969. 


New Mexico Defendant, convicted of man- 
slaughter, argued on appeal that there should 
be a reversal because the prosecutor’s sum- 
mation improperly raised the issue of de- 
fendant’s character. During the trial, de- 
fendant had introduced evidence of the 
deceased’s violent and aggressive character, 
but did not introduce evidence of her own 
character. The prosecutor’s efforts, during 
cross-examination of defendant and other de- 
fense witnesses, to bring out evidence of de- 
fendant’s violent character were not permitted 
by the trial court. 

During summation, the prosecution argued 
to the jury that while defendant could intro- 
duce evidence of the deceased’s violent char- 
acter, the rules of evidence precluded the state 
from introducing similar evidence regarding 
defendant. 

Held, conviction reversed and new trial or- 
dered. The court considered the prosecutor’s 
references to defendant’s character to be mis- 
conduct requiring reversal. The impropriety of 
the prosecutor’s summation, said the court, 
was that it patently suggested there was evi- 
dence of defendant’s violent character, which 
the jury would have heard but for evidentiary 
rules. 

In sum, the court decided, the prosecutor 
used an improper procedure to suggest the 
availability of inadmissible evidence, de- 
priving defendant of a fair trial. State v. 
Payne, 630 P.2d 299 (1981), 18 CLB 171. 


§ 14.150. —Comment on defendant’s 
silence while in custody 


Utah Defendant, convicted of participating in 
the robbery of a bar and grill, maintained at 
trial that he had no prior knowledge of the 
crime, but was merely a patron who followed 
the orders of a gun-wielding robber. The pros- 
ecutor attempted to refute defendant’s claim of 
coercion by showing that he had offered no 
such explanation when arrested as he left the 
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scene of the robbery. The trial court sustained 
defense objections to questions designed to 
place defendant’s post-arrest silence before 
the jury. 

During his summation, the prosecutor com- 
mented, “I asked [the officer] what the de- 
fendant said. He didn’t tell the officer that he 
was an unwilling participant.” Defense coun- 
sel’s objection was overruled, with the trial 
court finding that the argument was proper. 
Defendant contended on appeal that the trial 
court’s ruling was reversible error. 

On appeal, the Utah Supreme Court re- 
versed and held that here, under Doyle v. 
Ohio, 426 U.S. 610 (1976), defendant’s si- 
lence was used by the prosecutor in violation 
of defendant’s right to remain silent. The pros- 
ecutor’s continued efforts to put before the 
jury the fact that defendant remained silent 
after being arrested and informed of his rights 
amounted to prosecutorial misconduct, the 
court stated. Even if the trial judge’s admoni- 
tions to the jury following the objectionable 
questions were effective, the prosecutor’s final 
argument went uncured. 

The court found that the reference to de- 
fendant’s silence could have affected the result 
of the trial and therefore was not harmless 
error. Accordingly, a new trial was ordered. 
State v. Wiswell, 639 P.2d 146 (1981), 18 
CLB 479. 


§ 14.180 —Suppression of evidence 


Indiana Defendants, convicted of delivery 
and conspiracy to deliver a controlled sub- 
stance, filed a petition for post-conviction re- 
lief, claiming that they were entitled to a new 
trial because the state had failed to disclose 
inducements given to a prosecution witness in 
return for his testimony. The witness, Ashley, 
testified at trial that he was aware that in return 
for his testimony inculpating defendants, he 
might receive probation for his recent drug 
conviction. 

The state did not disclose, however, that 
payments totalling $325 had been made to 
Ashley during the period that the case against 
defendants was on trial; at the hearing on de- 
fendant’s petition, a deputy sheriff stated that 
the payments were not in exchange for Ash- 
ley’s testimony but were to enable him to 
relocate for his own safety. 

The hearing court denied defendant’s peti- 
tion, ruling that the omission was not material. 
On appeal, the Indiana Supreme Court 


affirmed the conviction. It stated that a pros- 
ecutor has a constitutional duty to disclose 
exculpatory material to the defense. Induce- 
ments offered in exchange for a witness’ testi- 
mony should be disclosed. The court said: 


Such testimony should be highly scru- 
tinized by the jury or fact-finder, because a 
defendant may be found guilty solely upon 
the evidence of a witness who turns “state’s 
evidence” .. . [and the jury] must therefore 
have before it all of the relevant circum- 
stances that caused or induced the witness 
to testify as he did, including the rewards 
for such testimony. 


However, continued the court, a defendant 
is entitled to a new trial only if there has been 
a material nondisclosure, i.e., only “if the 
omitted evidence [would create] a reasonable 
doubt that did not otherwise exist.” In this 
case, there was evidence sufficient to convict 
defendants without resort to Ashley’s testi- 
mony. Moreover, the jury had been informed 
of a bargain between Ashley and the state, and 
it did not follow that a more detailed disclo- 
sure of inducements would have created a rea- 
sonable doubt. 

While expressly disapproving of the state’s 
nondisclosure, the Indiana high court held that 
a new trial was not justified since, even con- 
sidering the omitted evidence, it could find no 
basis for a reasonable doubt about defendant’s 
guilt. Diggs v. State, 429 N.E.2d 933 (1981), 
18 CLB 481. 


15. JURY 
§ 15.20 Capital cases 


Alabama Defendant, convicted of murder and 
robbery and sentenced to death, argued on 
appeal that a prospective juror who expressed 
reservations about her ability to return a ver- 
dict of guilty in a capital case was removed for 
cause in violation of the principles enunciated 
in Witherspoon v. Illinois, 391 U.S. 510 
(1968). 

During jury selection, the following ex- 
change occurred between the prosecutor and 
the prospective juror: 


Prosecutor: Are you saying that you would 
never under any circumstances and in any 
case whatever return a death penalty? 
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Juror: | am afraid I wouldn’t. 
Prosecutor: You would not no matter what 
the circumstances or what has been in- 
volved or are you just saying that you 
would rather not do that? 

Juror: 1 had rather not. I mean, I wouldn’t 
say that I wouldn’t but I would rather not. 
Prosecutor: But you do say, if the case 
were bad enough you might return a verdict 
of death? 

Juror: 1 just don’t know how I would want 
to answer that, but I would hate to be re- 
sponsible for that. 

Prosecutor: Yes, ma’am, but you under- 
stand this case involves that? 

Juror: Yes, I do. 

Prosecutor: And you are saying that you 
could not and would not? Tell us now. 
Juror: 1 don’t believe I would. No. 


On appeal, the Alabama Supreme Court re- 
manded the case to the trial court for further 
proceedings, with instructions to determine 
whether the juror, despite her attitude against 
capital punishment, could have considered the 
evidence and instructions on the law and re- 
turned a verdict of guilty if warranted. 

Under Witherspoon, it said, a juror who 
expresses reservations about capital pun- 
ishment may not be excused unless that juror 
“would automatically vote against (the death) 
penalty regardless of the evidence presented.” 
Here, suggesting that the record was unclear, 
the court chose to remand for additional 
findings. Ex parte Bracewell, 407 So. 2d 845 
(1979), 18 CLB 477. 


§ 15.25 Conduct of voir dire 


Louisiana Defendant was convicted of pos- 
session of a firearm by a convicted felon. On 
appeal, defendant contended that he was de- 
nied his state consitutional right to a full voir 
dire examination of a prospective juror when 
the trial court sustained a prosecution chal- 
lenge for cause without affording defense 
counsel an opportunity to examine the ve- 
nireman. The latter had expressed some reser- 
vations about his ability to impartially con- 
sider the testimony of police officers. 

The state used all of its peremptory chal- 
lenges and defendant further contended that, 
in effect, the court’s ruling gave the pros- 
ecution more peremptory challenges than the 
law allowed. 

Held, conviction reversed. The court stated 
that the accused in a criminal case has the right 


to full voir dire examination as a matter of 
state constitutional law; this includes, said the 
court, “the right to examine a prospective ju- 
ror challenged for cause by the prosecution in 
order to demonstrate his impartiality.” Here, it 
found: “The juror may have been able, after 
examination by defense counsel, to declare to 
the court’s reasonable satisfaction that he 
could render an impartial verdict according to 
the law and evidence. If he had been able to 
so declare, it would have been the trial court’s 
duty to deny the challenge for cause.” There- 
fore, deprivation of defendant’s ability to ex- 
amine the prospective juror was prejudicial 
error and required reversal. State v. Clai- 
borne, 397 So. 2d 486 (1981), 18 CLB 72. 


INSTRUCTIONS 


§ 15.115. Duty to charge on defendant’s 
theory of defense 


Kentucky Defendant, convicted of murder, 
argued on appeal that the trial court erred in 
refusing to give a jury instruction on man- 
slaughter based on extreme emotional dis- 
turbance. 

The uncontroverted testimony adduced at 
trial established that defendant, who had been 
drinking, drove to his mother-in-law’s house 
to pick up his wife and children. When his 
wife refused to accompany him, defendant 
returned to his vehicle, removed a rifle, re- 
turned to the house, broke down the front 
door, and shot his mother-in-law thirteen 
times. He then drove to a local police station, 
surrendered and confessed to the killing. De- 
fendant had no history of mental or physical 
illness, and the record revealed no evidence of 
provocation. 

On appeal, the conviction was affirmed. 
The Supreme Court of Kentucky rejected de- 
fendant’s contention that the very nature of the 
crime indicated that defendant was emo- 
tionally disturbed; “commission of a vicious 
murder, standing by itself, is [not] sufficient 
evidence to authorize an instruction on ex- 
treme emotional disturbance,” held the court. 

Some definitive, nonspeculative evidence 
(e.g., psychiatric testimony) that a defendant 
acted under extreme emotional disturbance is 
required before such an instruction is justified, 
the court ruled in affirming the conviction. 
Henley v. Commonwealth, 621 S.W.2d 906 
(1981), 18 CLB 276. 
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§ 15.155. Limiting and cautionary 
instructions 


Louisiana Defendant, convicted of aggra- 
vated burglary, argued on appeal he was enti- 
tled to a new trial because of a police witness’ 
unresponsive, prejudicial testimony. 

At trial, it was established that defendant 
had stolen two rifles from a parked truck, 
placed them in his own car, and drove away. 
The incident was immediately reported and 
police pursued defendant’s car. When appre- 
hended after a chase, defendant gave the 
officers permission to search his car. The rifles 
were not in the car but, after a search of the 
area, were found about 100 yards from the 
place of apprehension. 

On defense, counsel’s cross-examination of 
one officer about defendant’s consent to a 
search of his car, the following exchange took 
place: 

**Q. But he had, prior to that, given a vol- 
untary permission to search the vehicle also? 

**A. He did. 

**Q. No problems with him? 

‘‘A. No problems. He knew the guns 
weren't in there, so he didn’t give us any 
problems” (emphasis in original). 

The trial court denied counsel’s motion for 
a mistrial and promptly admonished the jury to 
disregard the portion of the officer’s answer 
emphasized above. 

The Supreme Court of Louisiana noted that 
a witness’ prejudicial remark provides the ba- 
sis for a mistrial if the trial court believes that 
an admonition is not sufficient to ensure a 
defendant a fair trial; however, it stated, the 
decision to grant the “drastic” remedy of a 
mistrial is within the trial court’s discretion 
and is appropriate only when substantial prej- 
udice to a defendant results from a trial error. 
The court stated: 


In the present case the unresponsive remark 
was made by [the officer] after defense 
counsel had twice asked him whether de- 
fendant had voluntarily agreed to a search 
of his vehicle and whether he had given the 
officers any problem. Obviously, defense 
counsel was attempting to raise an infer- 
ence that defendant had consented to the 
search of his vehicle because he had a clear 
conscience. While this does not excuse the 


unresponsive remark made by [the officer], 
we find that the remark was not so preju- 
dicial as to deprive defendant of a fair trial. 
The sustaining of defendant’s objection and 
the admonition given by the trial court pro- 
vided defendant with adequate protection. 


State v. Goods, 403 So. 2d 1205 (1981), 18 
CLB 274. 


16. POST-TRIAL MOTIONS 


§ 16.20. Motion to vacate conviction 


Montana Defendant, convicted of felony 
theft, filed a petition in 1981 for post- 
conviction relief to set aside a 1956 rape con- 
viction; the rape conviction had been consid- 
ered by the judge in imposing the maximum 
sentence for theft. Defendant, in his petition, 
contended that his plea to the rape charge had 
been made without the effective assistance of 
counsel. 

The lower court dismissed the petition, 
holding that the issue was moot because de- 
fendant had served the sentence imposed for 
the rape conviction. 

Held, appeal dismissed. The court stated 
that defendant’s petition was not moot simply 
because the sentence had been served, because 
a collateral legal consequence was imposed on 
the basis of the challenged convictions. Nev- 
ertheless, it continued, the long delay in filing 
the petition created a question concerning the 
good faith and credibility of defendant. While 
neither the statute of limitations, res judicata, 
nor laches could bar defendant’s assertion of 
his constitutional rights, it was manifestly im- 
practical to permit defendant to withdraw his 
guilty plea to the rape charge and proceed to 
a trial on the merits of that twenty-five-year- 
old charge. Therefore, it ordered defendant’s 
appeal dismissed. State v. Standley, 626 P.2d 
248 (1981), 18 CLB 74. 


§ 16.65. State habeas corpus—grounds 


Texas Defendant, convicted of delivering 
marijuana, sought habeas corpus relief, claim- 
ing that the indictment upon which she was 
prosecuted was defective because it failed to 
allege the required mental state. 

The statute provided that the offense was 
committed when a person “knowingly and in- 
tentionally delivers marijuana.” Defendant’s 
indictment made no reference whatsoever to a 
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culpable mental state, but simply alleged that 
defendant delivered marijuana to another. 

The Texas Court of Criminal Appeals 
granted the petition and dismissed the indict- 
ment, finding that the conviction was a nullity. 
An indictment that fails to state a culpable 
mental state, it held, is fundamentally de- 
fective and insufficient to invoke the jurisdic- 
tion of a trial court; as jurisdiction was lack- 
ing, all judicial proceedings on the indictment 
were void and the granting of habeas corpus 
relief was proper. 

The court rejected the prosecutor’s con- 
tention that defendant was not prejudiced by 
the omission in the indictment because of sub- 
sequent proceedings. Such a defect in an accu- 
satory instrument, it continued, related to the 
court’s jurisdiction and could neither be cured 
nor waived. Whether or not defendant was 
given sufficient notice to enable her to prepare 
a defense, the “attachment of power and au- 
thority, not prejudice” was the issue. Ex parte 
Kirby, 626 S.W.2d (1981), 18 CLB 477. 


17. SENTENCING AND PUNISHMENT 
SENTENCING 
§ 17.50. Invalid conditions 


North Carolina Defendant pled guilty to pos- 
session of stolen credit cards and was placed 
on three years’ probation. One condition of his 
probation prohibited him from operating an 
automobile between the hours of 12:01 A.M. 
and 5:30 A.M. 

At a probation revocation hearing, the court 
found that defendant had willfully violated 
that condition and imposed a sentence of in- 
carceration. Defendant appealed on the 
grounds that the condition of probation was 
invalid because it was not reasonably related 
to the offense he had committed nor to his 
rehabilitation. The intermediate appellate 
court agreed and reversed; the state appealed. 
On appeal, held, reversed and remanded for 
execution of prison sentence. 

The Supreme Court of North Carolina re- 
jected defendant’s contentions, finding that: 


The records shows that defendant pled 
guilty to fourteen crimes involving the pos- 
session of stolen credit cards. The use of a 
motor vehicle at other than normal business 
hours, particularly late at night, is reason- 


ably related to the reception, possession 
and disposition of stolen property. Limiting 
defendant’s use of a motor vehicle after 
midnight imposes a legitimate restriction on 
his travels and tends to minimize his oppor- 
tunity for contact with persons engaged in 
criminal activities. Thus the challenged 
condition bears a reasonable relationship to 
the offenses committed by defendant, tends 
to reduce his exposure to crime and to assist 
in his rehabilitation. 


Moreover, it found, defendant first raised 
the issue on appeal; a defendant cannot litigate 
the validity of a condition of probation unless 
he objects to it at the time probation is im- 
posed or at the revocation hearing. State v. 
Cooper, 282 S.E.2d 436 (1981), 18 CLB 281. 


19. PROBATION, PAROLE, AND 
PARDON 


PROBATION 


§ 19.05 Revocation of probation 


Maryland Defendant was convicted of 
second-degree murder in 1976 and placed on 
probation upon condition, inter alia, that he 
obey all laws. While on probation, he was 
convicted of rape and appealed. 

A probation revocation hearing was con- 
ducted while the appeal was pending and de- 
fendant was found guilty, based upon the rape 
conviction, of violating his probation. He ap- 
pealed the finding of a violation, arguing that 
a conviction which is pending on appeal 
should not serve as the basis for probation 
revocation. 

On appeal, the Maryland Court of Appeals 
affirmed the judgment. It adopted the view 
taken by the vast majority of jurisdictions, 
holding that a revocation of probation based 
solely upon a probationer’s subsequent crim- 
inal conviction is sufficient, even though not 
final, “to reasonably satisfy the trial court that 
the probationer has violated a condition of his 
probation that he obey all laws.” 

The court went on to state: 


We perceive no valid reason why a person 
convicted of a crime, who is placed on 
probation and who commits another crime 
while on probation, should be insulated 
from having his probation revoked during 
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the frequently extended process of appellate 
review. Although a conviction which is not 
final does not constitute conclusive proof of 
guilt, we think the balance must be struck 
in favor of permitting the trial judge to 


revoke probation if satisfied that the ends of 
justice so require. 


Hutchinson v. State, 438 A.2d 1335 (1982), 
18 CLB 483. 


PART III—FEDERAL CRIMES 


24. NATURE AND ELEMENTS OF 
SPECIFIC CRIMES 


§ 24.152. Interstate racketeering 


U.S. Supreme Court The defendant was con- 
victed of violating the racketeering (RICO) 
statute, which makes it unlawful “for any per- 
son employed by or associated with any enter- 
prise engaged in, or the activities of which 
affect, interstate or foreign commerce to con- 
duct or participate, directly or indirectly, in 
the conduct of such enterprise’s affairs 
through a pattern of racketeering... .” The 
term “enterprise” is defined in 18 U.S.C. § 
1961(4) to include “any individual, partner- 
ship, corporation, association, or other legal 
entity, and any union or group of individuals 
associated in fact although not a legal entity.” 
The indictment described the enterprise in 
question as a group of individuals “associated 
in fact.” The Court of Appeals for the First 
Circuit reversed the conviction on the ground 
that RICO was intended solely to protect legit- 
imate business enterprises from infiltration by 
racketeers. 

Held, reversed. The Court found that the 
term “enterprise” as used in the RICO statute 
encompasses both legitimate and illegitimate 
enterprises. It observed that neither the lan- 
guage nor the structure of RICO limits its 
application to legitimate enterprises, and that 
applying RICO to illegitimate enterprises does 
not render superfluous any portion of the stat- 
ute nor create any structural incongruities. 
United States v. Turkette, 452 U.S. 576, 101 
S. Ct. 2524 (1981), 18 CLB 64. 


§ 24.155. Interstate transportation of 


forged securities 


U.S. Supreme Court The defendant was con- 
victed before the district court for having 
transported forged securities in interstate com- 
merce (18 U.S.C. § 2314) and the court of 
appeals affirmed. The proof at trial showed 
that blank checks had been stolen in Ohio and 


that several months later the defendant used 
two of the checks, on which signatures had 
been forged, to make purchases in Pennsyl- 
vania. The trial court rejected the defendant’s 
requested instruction that the government had 
the burden of proving that the checks had been 
forged in Ohio before being transported across 
state lines to Pennsylvania. 

The U.S. Supreme Court affirmed, holding 
that Section 2314 does not require proof that 
the securities were forged before being taken 
across state lines, and thus the trial court’s 
jury instructions were correct. The U.S. Su- 
preme Court reasoned that the use of the past 
tense “forged” in Section 2314 did not estab- 
lish Congress’ intent to prohibit only the trans- 
portation of securities that were forged before 
crossing state lines. McElroy v. United States, 
102 S. Ct. 1332 (1982), 18 CLB 470. 


§ 24.180. Mail fraud 


Court of Appeals, 2d Cir. Defendant, a 
former partner in a New York City law firm, 
was convicted after a jury trial of two counts 
of mail fraud (18 U.S.C. § 1341) based on the 
government’s allegations that he fraudulently 
violated his fiduciary duty as an attorney by 
helping the competitor of one of the firm’s 
clients obtain a bus-stop-shelter franchise 
from New York City. 

Held, conviction affirmed. The Second Cir- 
cuit found that the evidence was sufficient to 
allow the jury to convict Bronston of mail 
fraud based on his breach of his duty of loyalty 
to his firm’s client, his concealment from the 
client of material information, and his mailing 
of two letters in furtherance of the fraudulent 
scheme. The court reasoned that while mere 
breach of fiduciary duty, standing alone, may 
not necessarily constitute mail fraud, con- 
cealment by a fiduciary of material informa- 
tion that he is under a duty to disclose to 
another is a violation of the statute. 

Applying this standard to the facts of the 
case, the court thus found that the defendant’s 
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secret promotion of the interests of one com- 
pany while the law firm represented its com- 
petitor established the element of specific in- 
tent required under the mail fraud statute. 
United States v. Bronston, 658 F.2d 920 
(1981), cert. denied 102 S. Ct. 1769 (1982), 
18 CLB 161. 


Court of Appeals, 5th Cir. After defendants 
were convicted of conspiracy and mail fraud 
arising from a scheme involving oil trans- 
actions, they appealed on the ground that the 
government’s legal theory was defective. 

The Court of Appeals for the Fifth Circuit 
reversed and remanded in part, holding that 
the breach of a fiduciary duty of honesty or 
loyalty to an employer can constitute mail 
fraud only when there is some detriment to the 
employer. The court observed that in this case 
the employee of an oil company had no duty 
to disclose his knowledge of and share in 
profits made by another in an oil transaction 
involving the employer where the employer 
was already obtaining the maximum allowable 
price under the Federal Emergency Petroleum 
Allocation Act. The alleged concealment was 
thus not material. United States v. Ballard, 
663 F.2d 534 (1981), 18 CLB 269. 


§ 24.215. Perjury 


Court of Appeals, 2d Cir. After defendant, a 
former New York Supreme Court judge, was 
convicted in the district court of making false 
declarations before the grand jury, he ap- 
pealed on the ground that he had been wrong- 
fully denied the right to clarify his grand jury 
testimony. 

The Court of Appeals for the Second Circuit 
affirmed the conviction, holding that the de- 
fendant’s conviction would not be set aside on 
the ground that he had made a timely request 
to recant since the defendant’s counsel’s rep- 
resentations to the government did not indicate 
that the defendant would admit that his per- 
jurious testimony had been false, but merely 
indicated that the defendant wished an oppor- 
tunity to add to and clarify his grand jury 
testimony. The court also rejected the argu- 
ment that the grand jury had been improperly 
used for the dominant purpose of procuring a 
perjury indictment since the defendant was not 
a target of the grand jury investigation, had 
been granted immunity, and had been warned 
that if he testified falsely he could be pros- 
ecuted for perjury. United States v. D’ Auria, 
672 F.2d 1085 (1982), 18 CLB 472. 


25. CAPACITY 
§ 25.10 Insanity 


Court of Appeals, Sth Cir. Petitioner, ar- 
rested on robbery and related charges, entered 
a plea in Florida state court of guilt by reason 
of insanity. The court appointed a doctor in 
general practice to examine him, who certified 
him as sane despite the absence of any 
psychiatric testing. Although the petitioner 
had a history of mental illness, this informa- 
tion was not brought to the court’s attention by 
defense counsel. After the petitioner changed 
his plea to one of guilty and was sentenced to 
life imprisonment, his petition for a writ of 
habeas corpus was denied in the district court. 

Held, conviction affirmed. The court found 
that absent a showing that anyone misrep- 
resented the physician as a psychiatrist to the 
petitioner, petitioner’s plea of guilty was not 
involuntary despite his allegation that he 
would not have changed his plea had he 
known the examining physician was not a 
psychiatrist. The court further found that de- 
fendant was not denied effective assistance of 
counsel by the trial court’s failure to appoint a 
qualified psychiatrist and by defense counsel’s 
failure to investigate fully his insanity de- 
fense. Bradbury v. Wainwright, 658 F.2d 
1083 (1981), 18 CLB 162. 


26. PARTIES 


§ 26.05. Conspirators 


Court of Appeals, 10th Cir. Defendant ap- 
pealed from a judgment of conviction in the 
district court in a conspiracy case, arguing that 
co-conspirator hearsay statements had been 
improperly admitted. 

The Court of Appeals for the Tenth Circuit 
reversed, holding that under Federal Rules of 
Evidence 104 and 801, a co-conspirator’s 
hearsay statement is not admissible unless the 
trial court first determines that a conspiracy 
existed; that the declarant and the defendant 
were members of the conspiracy; and that the 
statements were made during the course of and 
in furtherance of the conspiracy. The court 
thus rejected the argument that the defendant 
had waived the specific finding requirements 
of the rules by failing to so request it, observ- 
ing that the defendant had properly objected to 
the statements as hearsay. United States v. 
Radeker, 664 F.2d 242 (1981), 18 CLB 272. 
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27. DEFENSES 
§ 27.15. Entrapment 


Court of Appeals, 5th Cir. After defendant 
was convicted in the district court of interstate 
transportation and sale of a stolen motor vehi- 
cle, one of his grounds on appeal was that the 
trial court improperly permitted an FBI agent 
to testify that “other individuals” told him that 
the defendant was the “right hand man” of a 
co-conspirator. 

The Court of Appeals for the Fifth Circuit 
affirmed, holding that while the trial court 
erred in admitting hearsay evidence of reputa- 
tion to rebut an entrapment defense, that error 
was harmless since the defendant’s intent and 
predisposition to commit the acts charged 
were established largely by recorded evidence 
of his own statements. The court noted that 
there was overwhelming evidence on tape 
recordings that the defendant had initiated the 
criminal venture and had been active in every 
step of the criminal scheme. United States v. 
Howell, 664 F.2d 101 (1981), cert. denied 
102 S. Ct. 1641 (1982), 18 CLB 271. 


§ 27.35. Renunciation 
Court of Appeals, 7th Cir. Defendants were 


convicted in federal district court of con- 
spiracy, mail fraud, and securities fraud. The 
principal defense of one of the defendants was 
that he withdrew from the conspiracy more 
than five years before the indictment was filed. 
He argued that his prosecution therefore was 
barred by the statute of limitations, and on 
appeal contended that the trial court gave er- 
roneous instructions on the issue of with- 
drawal. 

Held, reversed and remanded in part. The 
Seventh Circuit ruled that failure to instruct 
the jury that the government has the burden of 
disproving a defendant’s claim of withdrawal 
from the conspiracy beyond a reasonable 
doubt required reversal. The court noted that 
while the defendant has the burden of going 
forward with evidence of withdrawal from a 
conspiracy prior to the statute of limitations, 
once he advances sufficient evidence, the bur- 
den of persuasion is on the prosecution to 
disprove the withdrawal defense beyond a rea- 
sonable doubt. The court, however, sustained 
the mail and securities fraud convictions be- 
cause of the unavailability of the withdrawal 
defense. United States v. Read, 658 F.2d 
1225 (1981), 18 CLB 165. 


PART IV—FEDERAL PROCEDURES 


28. JURISDICTION AND VENUE 
§ 28.05. Venue 


Court of Appeals, 5th Cir. Defendants, con- 
victed in the district court of a variety of drug- 
related offenses, argued on appeal that venue 
was not proper in the middle district of Geor- 
gia with respect to the count charging pos- 
session with intent to distribute drugs and the 
count charging traveling in interstate com- 
merce to carry on an unlawful business enter- 
prise since there was no evidence that the 
narcotics were in Georgia. 

The Court of Appeals for the Fifth Circuit 
affirmed in part and reversed in part, holding 
that while venue was proper as to other counts 
of the indictment, it was not proper as to the 
possession and Travel Act counts. The court 
observed that while the possession and Travel 
Act counts were continuing offenses which 
may be tried in any district in which the crime 
took place, the evidence as to possession at 
trial related solely to Florida transactions. 
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United States v. Davis, 666 F.2d 195 (1982), 
18 CLB 356. 


29. PRELIMINARY PROCEEDINGS 


§ 29.00. Grand jury proceedings 
§ 29.05. —Subpoenas 


Court of Appeals, 3d Cir. After he was 
found guilty of criminal contempt for failure 
to appear in response to a grand jury sub- 
poena, defendant appealed. 

Held, conviction affirmed. The Third Cir- 
cuit found that there was no requirement of an 
affidavit setting forth the “reasonableness” of 
the grand jury subpoena for the witness’ ap- 
pearance. The court noted that the simple fact 
of the witness’ nonappearance established 
probable cause to apply for a bench warrant 
for his arrest. The court further found that 
there was nothing t¢ support defendant’s claim 
that the date of his scheduled appearance was 
inconvenient for him, and that even if there 
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were variances between the government’s ap- 
plication for a warrant and the warrant itself, 
such inadequacies did not void a valid crim- 
inal contempt conviction. Finally, the court 
observed that the district court had no obli- 
gation to expressly consider civil contempt 
prior to proceeding with the criminal con- 
tempt. Jn re Grand Jury Proceedings, 658 
F.2d 211 (1981), 18 CLB 162. 


§ 29.20. Bail 


U.S. Supreme Court A defendant in a Ne- 
braska criminal proceeding filed a civil rights 
complaint seeking declaratory and injunctive 
relief with respect to the denial of bail under 
a provision of the Nebraska constitution pro- 
hibiting bail in cases involving violent sexual 
offenses. The district court dismissed the com- 
plaint, but the Court of Appeals for the Eighth 
Circuit reversed and remanded. 

The Supreme Court vacated and remanded, 
holding that following the defendant’s con- 
viction, his constitutional claim to a right to 
pretrial bail was moot where the defendant had 
neither sought damages nor sought to repre- 
sent a class of pretrial detainees. The Court 
thus found that this case was not within the 
“capable of repetition, yet evading review” 
exception to the mootness doctrine despite the 
possibility that the defendant’s conviction 
might be overturned and that he might again 
seek pretrial bail. The Court further observed 
that it was unlikely that all three of the de- 
fendant’s convictions would be overturned on 
appeal. Murphy v. Hunt, 102 S. Ct. 1181 
(1982), 18 CLB 468. 


Court of Appeals, 4th Cir. After defendant 
was held in civil contempt by the district court 
for failure to produce records subpoenaed by 
the grand jury and the Court of Appeals for the 
Fourth Circuit affirmed, he filed a motion re- 
questing release on bail pending the outcome 
of his petition in the U.S. Supreme Court. 
Held, motion denied. The Fourth Circuit 
found that notwithstanding the fact that the 
petition presented a question regarding the 
scope of the Fifth Amendment privilege 
against self-incrimination, the petition was 
frivolous in the sense that it was highly un- 
likely that the U.S. Supreme Court would fa- 
vorably consider the claim. The court ex- 
plained that in order to reach the Fifth 
Amendment issue, the U.S. Supreme Court 
would have to decline to accept a carefully 


made factual finding of the district court that 
the documents sought were corporate rather 
than personal. Jn re Special Grand Jury, 656 
F.2d 64 (1981), cert. denied 102 S. Ct. 504 
(1982), 18 CLB 166. 


31. PRETRIAL MOTIONS 


§ 31.00. Sufficiency of indictment 
§ 31.10. —Severance 


Court of Appeals, Ist Cir. One defendant 
was convicted of mail fraud and another was 
convicted on nine counts, including a con- 
spiracy count under the RICO statute. The 
Court of Appeals for the First Circuit reversed 
and remanded, but the U.S. Supreme Court 
reversed and reinstated the conviction of one 
defendant on the grounds that a RICO 
“enterprise” need not be a legitimate business 
entity. 

Held, affirmed on remand from the U.S. 
Supreme Court. The First Circuit stated that 
severance of defendant under Rule 14 of the 
Federal Rules of Criminal Procedure must 
only be ordered upon a strong showing of 
prejudice. The court thus rejected the position 
of one defendant that since evidence of a drug 
distribution operation would not have been 
admissible against him in a separate trial on 
mail fraud alone, he was unfairly prejudiced 
by the introduction of such evidence at the 
trial. The court observed that in any con- 
spiracy case there is a danger that the bad acts 
of one conspirator may “slop over” onto an- 
other defendant, and that in a RICO con- 
spiracy it is inevitable that some peripheral 
participants will be “tarred by the brush” of 
the entire criminal enterprise. United States v. 
Turkette, 656 F.2d 5 (1981), 18 CLB 168. 


32. DISCOVERY 
§ 32.00. In general 
§ 32.10. —Statements of witnesses 


Court of Appeals, 3d Cir. Defendants, con- 
victed in the district court of conspiracy to 
distribute and to possess with intent to distrib- 
ute heroin and morphine, appealed on several 
grounds, including the government’s failure to 
timely provide defendants with the Jencks Act 
statement of a government witness. 

Held, affirmed. The Third Circuit found 
that the trial did not abuse its discretion in 
refusing to grant a mistrial due to the govern- 
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ment’s failure to timely provide the witness’ 
prior statement. The court noted that the gov- 
ernment’s failure was not willful or in reckless 
disregard of its obligation, and that the state- 
ment was produced in time for the defense to 
further examine the witness before the govern- 
ment rested its case. United States v. Jackson, 
649 F.2d 967 (1981), cert. denied 102 S. Ct. 
574 (1982), 18 CLB 70. 


Court of Appeals, 5th Cir. Petitioner, a 
Texas state prisoner, applied to the federal 
district court for a writ of habeas corpus, 
which was denied. Petitioner alleged that cer- 
tain police reports favorable to him which 
could have had an effect on his conviction and 
sentence had been withheld by the prosecution 
during his state court trial for murder. 

Held, remanded with instructions. The Fifth 
Circuit held that the failure of the prosecutor 
to turn over the exculpatory evidence violated 
the rule of Brady v. Maryland, 373 U.S. 83, 
83 S. Ct. 1194 (1963), even though the state- 
ments contained in those reports were inad- 
missible. The reports in question indicated 
that another individual had been at the scene 
of the crime on the night in question and had 
admitted to others that he was the one who 
shot the victim. Although inadmissible, these 
statements could have assisted defense coun- 
sel in developing a defense theory if they had 
been made available at trial. Sellers v. Estelle, 
651 F.2d 1074 (1981), cert. denied 102 S. Ct. 
1292 (1982), 18 CLB 67. 


33. GUILTY PLEAS 


§ 33.10. Accepting plea 


§ 33.30. —Court’s failure to advise 

defendant of consequences 

of plea 
U.S. Supreme Court The two defendants 
pleaded guilty in Illinois state court to bur- 
glary charges, an offense punishable at that 
time by imprisonment for an indeterminate 
term of years and a mandatory three-year pa- 
role term. Neither defendant was informed 
during the plea acceptance hearing of the man- 
datory parole term. After completing their 
prison terms, they were both reincarcerated 
for parole violations. While in custody, each 
filed petitions for federal habeas corpus, seek- 
ing “specific enforcement” of their plea agree- 
ments by eliminating the mandatory parole 
terms from their sentences. Their petitions 
were granted after they had been discharged 


from custody, and the Court of Appeals for the 
Seventh Circuit affirmed. 

The U.S. Supreme Court vacated the judg- 
ment, holding that the defendant’s claims for 
relief were moot. The Court reasoned that 
since the defendants elected only to attack 
their sentences based on the state trial court’s 
failure to advise them of the mandatory parole 
requirements, and where the sentences expired 
during the course of the habeas corpus pro- 
ceedings, their claims for relief were moot. 
Lane v. Williams, 102 S. Ct. 1322 (1982), 18 
CLB 469. 


§ 33.50. Motion to withdraw guilty plea 


Court of Appeals, 5th Cir. A Texas state 
prisoner’s petition for federal habeas corpus 
relief was granted on the ground that a greater 
sentence imposed after withdrawal of a guilty 
plea violated the Fifth and Fourteenth Amend- 
ments. 

Held, reversed. The Fifth Circuit stated that 
the imposition of a greater sentence after with- 
drawal of a guilty plea was not improper 
where defendant was aware of the price of 
rejecting the plea bargain. The court found no 
precedent that holds that a defendant can ac- 
cept a plea bargain, take back his part of the 
bargain, insist on a trial on the merits, and yet 
bind the prosecutor. The court reasoned that 
while a presumption of prosecutorial vin- 
dictiveness arises when the prosecutor’s plea 
bargaining position changes once the de- 
fendant exercises a constitutional right to chal- 
lenge a conviction, the defendant and his at- 
torney here were informed prior to rejecting 
the plea offer of the possibility of a lengthier 
sentence due to the likelihood of enhanced 
charges being filed in a subsequent indict- 
ment. Ehl v. Estelle, 656 F.2d 166 (1981), 
cert. denied 102 S. Ct. 1459 (1982), 18 CLB 
166. 


34. EVIDENCE 


ADMISSIBILITY AND WITNESSES 


§ 34.40. Character and reputation 
evidence 


Court of Appeals, 11th Cir. After defendants 
were convicted in the district court of aiding 
and abetting the use of explosives to commit 
a felony, one of their arguments on appeal was 
that the trial judge committed error in allowing 
the prosecutor to cross-examine one of de- 
fendant’s reputation witnesses improperly. 





1982 CASE DIGEST INDEX 


The Court of Appeals for the Eleventh Cir- 
cuit affirmed, holding that while the pros- 
ecutor’s cross-examination of a defense repu- 
tation witness was improper, the error was 
harmless since the improper hypothetical 
question asked did not alter the witness’ eval- 
uation of defendant’s reputation in the com- 
munity. The court noted that the prosecutor 
had already shown that the witness knew little 
of defendant’s reputation in the community by 
exposing her ignorance of his pending trial. 
Thus, since the witness’ credibility was al- 
ready impeached, it was improper to try to 
conscript her as an expert on defendant's rep- 
utation by asking her what the community 
would think if it had heard of the pending 
charges. United States v. Hewitt, 663 F.2d 
1381 (1981), 18 CLB 270. 


§ 34.95. Identification evidence 


Court of Appeals, 2d Cir. A writ of habeas 
corpus was granted to a New York State pris- 
oner on the ground that the “show up” 
identification of defendant by the robbery vic- 
tim was impermissibly suggestive, and the 
state appealed. 

Held, affirmed. The Second Circuit con- 
cluded that where the officer told the robbery 
victim that the officer was leaving to pick up 
the robbery suspects, and the victim later 
identified two of those suspects, the showup 
was improperly suggestive. The court ob- 
served that while notification of a witness that 
a suspect has been picked up will not auto- 
matically result in the suppression of the wit- 
ness’ subsequent identification testimony, 
such a procedure is dangerously suggestive, 
especially in the case of a showup rather than 
a fair lineup. The court also noted that since 
the identifications in this case were replete 
with confusion and error, the subsequent in- 
court testimony was unreliable. Styers v. 
Smith, 659 F.2d 293 (1981), 18 CLB 166. 


§ 34.115. —Lie detector test 


Court of Appeals, 9th Cir. Defendant was 
arrested and charged with having imported 
merchandise without declaring it. Her defense 
was that she had orally declared the jewelry 
when first questioned by the customs agent. 
To bolster her credibility, defendant took and 
passed a polygraph examination, but her mo- 
tion to admit the polygraph results was denied 
on the ground that the questions asked had not 
been specific enough. She then took a second 


polygraph, at which the questions were more 
specific, and she passed this test as well. De- 
fendant’s first trial ended in a hung jury and, 
upon retrial, she was convicted. On appeal, 
she argued that she should have been permit- 
ted to introduce the evidence relating to the 
first polygraph examination during her second 
trial. 

Held, reversed and remanded. The Eighth 
Circuit found that the trial court should have 
permitted the defendant to introduce evidence 
that she had passed her first polygraph exam- 
ination since that evidence had been admitted 
during the first trial and the government had 
used the existence of the first examination to 
impeach the results of the second. The court 
reasoned that there were no changed circum- 
stances which would justify the court in 
changing the law of the case so as to preclude 
the defendant from using the results of the first 
polygraph examination to rebut the govern- 
ment’s impeachment. United States v. Es- 
trada-Lucas, 651 F.2d 1261 (1980), 18 CLB 
67. 


§ 34.185. Cross-examination procedure 


§ 34.250. —Impeachment for prior 


illegal or immoral acts 


Court of Appeals, 4th Cir. The alleged vic- 
tim in a rape prosecution appealed from a 
pretrial ruling by the district court that de- 
fendant would be permitted to introduce evi- 
dence at trial and cross-examine concerning 
the victim’s past sexual behavior. 

The Court of Appeals for the Fourth Circuit 
affirmed in part and reversed in part, holding 
that evidence of the victim’s “general 
reputation” in and around the army post and 
testimony of her former landlord as to her 
allegedly promiscuous behavior was inadmis- 
sible under Rule 412 of the Federal Rules of 
Evidence. 

The court noted that the constitutional 
justification for excluding reputation and opin- 
ion evidence concerning past sexual behavior 
of a victim in a rape prosecution rests on the 
fact that the accused is not constitutionally 
entitled to present irrelevant evidence and that 
reputation and opinion concerning a victim’s 
past sexual behavior are not relevant indi- 
cators of the likelihood of her consent to a 
specific sexual act or of her veracity. The 
court further held, however, that evidence of 
the victim’s telephone conversations with the 
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defendant prior to the alleged offense were 
admissible since the defendant’s knowledge of 
the victim’s past sexual behavior was relevant 
to the issue of the defendant’s intent. Doe v. 
United States, 666 F.2d 43 (1981), 18 CLB 
355. 


35. THE TRIAL 


§ 35.30. Duty of trial court to order 
competency hearing 
Court of Appeals, 8th Cir. An Arkansas 
state prisoner petitioned for a writ of habeas 
corpus on the ground that the state trial court 
had denied him a fair trial by failing to make 
a pretrial inquiry into his competence to stand 
trial. The district court denied the petition. 
On appeal, the Court of Appeals for the 
Eighth Circuit affirmed, holding that there is 
no absolute right to pretrial competency hear- 
ing, and that the evidence presented to the 
state trial court, both before and during trial, 
did not raise a reasonable bona fide doubt as 
to the defendant’s competence. The court 
noted that the defendant had not established a 
history of irrational behavior; there was no 
indication that his demeanor at trial was un- 
usual; and he did not present any medical 
opinion as to his competence. Collins v. 
Housewright, 664 F.2d 181 (1981), cert. de- 
nied 102 S. Ct. 1639 (1982), 18 CLB 272. 


§ 35.105. Discretion to prosecute 


§ 35.115. —Comments made 
during summation 


Court of Appeals, 2d Cir. Defendant, con- 
victed in the district court of attempting to 
possess with intent to distribute five kilograms 
of heroin, appealed on the grounds, inter alia, 
that the prosecutor’s improper remarks during 
summation required reversal. During sum- 
mation, the prosecutor vouched for the wit- 
ness’ veracity, characterized by the pros- 
ecution witnesses as being “scared,” and told 
the jury not to let defendant “walk out of this 
room laughing at you.” The prosecutor also 
used the personal pronoun “I” more than sixty 
times. 

The Court of Appeals for the Second Circuit 
affirmed the conviction, holding that although 
the prosecutor’s remarks were improper, they 
did not result in substantial prejudice to de- 
fendant nor deprive him of a fair trial in view 
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of the overwhelming evidence against de- 
fendant. United States v. Modica, 663 F.2d 
1173 (1981), 18 CLB 270. 


Court of Appeals, 5th Cir. Defendant, con- 
victed of conspiracy to possess unregistered 
firearms, on appeal argued that the pros- 
ecutor’s remarks during summation to the ef- 
fect that defendant admitted committing the 
crime by pleading entrapment required a dec- 
laration of a mistrial. 

Held, conviction affirmed. The court con- 
cluded that the prosecutor’s remarks did not 
require a mistrial in light of the fact that the 
remarks were in rebuttal to defendant’s own 
argument on entrapment and the trial court 
gave contemporaneous curative instructions to 
the jury. The court also noted that the potential 
prejudice was minimal since the remark was 
not a serious misstatement of the law; a de- 
fendant cannot plead entrapment and deny 
committing the acts on which the entrapment 
is predicated. United States v. Sedigh, 658 
F.2d 1010 (1981), cert. denied 102 S. Ct. 514 
(1982), 18 CLB 161. 


§ 35.120. —Comment on defendant’s 
failure to testify 


Court of Appeals, 8th Cir. Defendant was 
convicted at trial for conspiracy to possess and 
distribute cocaine and related offenses. On 
appeal, one of the issues raised was whether 
the prosecutor’s closing remarks required re- 
versal. The prosecutor had stated: “You have 
not heard the reason for them being here other 
than the fact that they were dealing in dope in 
Arkansas.” 

Held, affirmed. The Eighth Circuit con- 
cluded that the trial court did not abuse its 
discretion in overruling the motion for a mis- 
trial although the language used in the closing 
argument could not be approved. In the 
court’s view, the statement did not refer to the 
failure of defendant to testify at trial but re- 
lated only to the failure of the defense to refute 
the government’s theory of the case. United 
States v. Bell, 651 F.2d 1255 (1981), 18 CLB 
67. 


§ 35.140. —Reference to matter not 


in evidence 


Court of Appeals, 5th Cir. Defendant was 
convicted in the district court of conspiring to 
possess and sell heroin. During the trial, when 
a DEA agent was asked during cross- 
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examination whether he was familiar with a 
certain address, the agent responded affirma- 
tively by saying that he had arrested one of 
defendant’s brothers at that house. The trial 
judge denied the motion for a mistrial and 
instructed the jurors to disregard the state- 
ment. 

The Court of Appeals for the Fifth Circuit 
reversed, holding that the unresponsive an- 
swer of the government agent implicating de- 
fendant’s brother was so prejudicial as to war- 
rant a mistrial. The court reasoned that there 
was a Significant possibility that the statement 
had a substantial impact upon the verdict of 
the jury and the evidence of defendant’s guilt 
was circumstantial, and clearly it was not 
overwhelming. The court also noted that the 
statement was false. United States v. Escar- 
nilla, 666 F.2d 126 (1982), 18 CLB 355. 


§ 35.150. —Suppression of evidence 


Rhode Island Defendant was convicted of 
sexual assault. At trial, the victim testified that 
defendant had broken into her apartment and 
attacked her in her bed. Defendant argued that 
his due process rights were violated, mandat- 
ing reversal, simply because the police failed 
to preserve the bed linens for scientific anal- 
ysis. He contended that Brady v. Maryland, 
373 U.S. 83 (1963), and its progeny required 
the state to affirmatively seek out exculpatory 
evidence and not merely refrain from sup- 
pressing such evidence. 

The Supreme Court of Rhode Island noted 
that defendant did not claim that favorable 
evidence was suppressed nor, indeed, that 
analysis of the bed linens would have pro- 
duced such evidence. It stated: 


We recognize that police departments in 
this state, as elsewhere, vary in the degree 
of sophistication with which they investi- 
gate evidence by scientific means. Even the 
most well-equipped and knowledgeable in- 
vestigators may overlook or fail to pursue 
every clue or lead upon which scientific 
evidence might be predicated. We are re- 
luctant to adopt a rule that would overturn 
a conviction based upon the required quan- 
tum of proof beyond a reasonable doubt 
solely on the basis that defendant might 
point out some scientific mode of investi- 
gation which was not pursued by the police. 


Accordingly, the court upheld defendant’s 


conviction. State v. Pemental, 434 A.2d 932 
(1981), 18 CLB 282. 


36. THE JURY 
SELECTION 


§ 36.25. Conduct of voir dire 


U.S. Supreme Court Defendant, who is of 
Mexican descent, was convicted in the feder- 
aldistrict court of participating in a plan to 
smuggle Mexican aliens into the United 
States. Defendant requested that the trial 
judge, in his voir dire examination of prospec- 
tive jurors, ask a question as to possible prej- 
udice against Mexicans. The judge refused to 
ask such a question, but did ask questions 
concerning possible prejudice against aliens. 
Defendant was convicted, and the Ninth Cir- 
cuit affirmed. 

Held, conviction affirmed. The Court held 
that while a voir dire inquiry into racial or 
ethnic prejudice must be made when requested 
by a defendant accused of a violent crime and 
where the defendant and the victim are mem- 
bers of different ethnic or racial groups, there 
was no reversible error in this case in denying 
petitioner’s voir dire request. The Court ex- 
plained that a federal judge need not defer to 
a defendant’s request for voir dire inquiry as to 
possible racial or ethnic prejudice where there 
is no rational possibility of prejudice. How- 
ever, since the courts are seeking to assure the 
appearance and reality of a fair trial, if de- 
fendant claims a meaningful ethnic difference 
between himself and the victim, his voir dire. 
request should ordinarily be satisfied. The 
Court noted, however, that in this case there 
was no reversible error where the trial court 
questioned prospective jurors as to their atti- 
tude about aliens and two jurors were excused 
for cause on grounds of prejudice. Rosales- 
Lopez v. United States, 451 U.S. 182, 101 S. 
Ct. 1629 (1981), 18 CLB 59. 


§ 36.40. Exposure of jurors to 
prejudicial publicity 


Court of Appeals, 8th Cir. Two defendants 
were convicted of armed robbery based on the 
appearance of a government witness who had 
been shot and wounded outside her home by 
unknown assailants on the day the trial began. 
On appeal, defendants contended that the trial 
court erred in refusing to grant a mistrial be- 
cause of prejudicial publicity during the trial. 

Held, reversed and remanded. The Eighth 
Circuit found that the trial publicity was so 
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prejudicial as to deny defendants their right to 
a fair trial. The publicity in question included 
broadcast media and newspaper reports of a 
shooting incident in which an intended witness 
in the trial was wounded. The wounded wit- 
ness later testified at trial in a wheelchair. The 
trial judge questioned the jurors about the pub- 
licity, and five of them indicated some ex- 
posure to the news stories, although they indi- 
cated that they could disregard the publicity. 
Nevertheless, the court felt that the “collective 
impact” of the prejudicial publicity and the 
appearance of the wounded witness in court 
adversely affected the case for the defense, 
and that the trial court abused its discretion 
in failing to grant a mistrial. United States 
v. Richardson, 651 F.2d 1251 (1981), 18 
CLB 67. 


INSTRUCTIONS 
§ 36.50. 


Court of Appeals, 9th Cir. Three defendants 
were convicted of conspiracy and actual distri- 
bution of cocaine and related offenses. De- 
fendants had been tried previously, together 
with a fourth defendant. The first jury found 
the latter guilty, but could not reach a verdict 
as to the three defendants. They were tried 
again. At 10:30 A.M. on the second day of 
deliberation, the jury advised the Marshall 
they were “having problems” deliberating. 
The trial judge summoned counsel to the 
courtroom and gave a modified form of the 
“Allen” charge, and each counsel objected to 
it after it was given. The jury resumed deliber- 
ations at 1:00 P.M. Guilty verdicts, on all 
counts, were returned ninety minutes later. 

Held, reversed and remanded. The Ninth 
Circuit found that the Allen charge given to the 
jury was so incorrect in its formulation that 
reversal was required. The court noted that the 
charge given was more coercive than the one 
approved by the Supreme Court in Allen since, 
in addition to admonishing the jury to keep 
trying, the trial judge also stressed the expense 
of the case in terms of time, effort, and 
money. The court further based its holding on 
the fact that the trial judge had made no at- 
tempt to counterbalance his excesses by fur- 
ther instructing the jurors not to abandon their 
conscientiously held views merely to secure a 
verdict. United States v. Mason, 658 F.2d 
1263 (1981), 18 CLB 165. 


“Allen” dynamite charge 


§ 36.55. Accomplice testimony 


Court of Appeals, 5th Cir. Defendant was 
convicted in the district court of interstate 
transportation of a stolen motor vehicle. 

On appeal, the Court of Appeals for the 
Fifth Circuit affirmed, holding that the failure 
of the court to give an accomplice instruction 
was not plain error since this instruction had 
not been requested by defense counsel. The 
court noted that if the instruction had been 
requested, failure to give it would have been 
reversible error since the government relied 
principally upon testimony of the alleged ac- 
complice, who had five prior felony con- 
victions before agreeing to cooperate with the 
government. The court further noted that the 
accomplice testimony was not completely un- 
corroborated here since there was evidence of 
frequent telephone calls between the de- 
fendant and the accomplice immediately prior 
to the theft. United States v. Jones, 675 F.2d 
115 (1982), 18 CLB 472. 


§ 36.65. Burden of proof 


Court of Appeals, 5th Cir. After defendant 
and his co-defendants were convicted of con- 
spiracy, mail fraud, and interstate trans- 
portation of checks and his conviction was 
affirmed, he moved to vacate his sentence, 
which was denied by the district court. 

The Court of Appeals for the Fifth Circuit 
affirmed, holding that the instructions to the 
jury, which spanned more than eighty pages of 
transcript, were not plainly erroneous when 
taken as a whole. The court reasoned that the 
part of the charge objected to, when viewed in 
the context of the entire charge, did not imper- 
missibly imply that the defendant must estab- 
lish his innocence. United States v. McCol- 
lom, 664 F.2d 56 (1981), 18 CLB 271. 


§ 36.90. Duty to charge on defendant’s 
theory of defense 


Court of Appeals, 2d Cir. Defendant was 
convicted in the district court of conspiracy to 
import marijuana with intent to distribute. At 
trial, the evidence showed that defendant had 
lent a total of $25,000 in two transactions to 
his co-conspirators to finance the purchase of 
marijuana and was repaid the principal amount 
of the loan and $15,000 in interest. 

On appeal, the Court of Appeals for the 
Second Circuit held that the trial court’s fail- 
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ure to charge that in order for the defendant to 
be convicted he must have had a “stake” in the 
outcome of the conspiracy was not reversible 
error since the district court’s charge con- 
tained the necessary elements: agreement, 
common objective, some act in furtherance of 
the objective, and knowledge. The court ob- 
served, however, that the preferable procedure 
is to instruct the jury that, in order to convict, 
it must find that the defendant intended to 
further or promote the illegal scheme. United 
States v. Rush, 666 F.2d 10 (1981), 18 CLB 
354. 


Court of Appeals, 6th Cir. Defendant was 
convicted in the district court of submitting 
false statements to the Farmers Production 
Credit Association. On appeal, he argued that 
the trial judge had failed to properly charge the 
jury on the defense argument that his ex-wife 
had authorized him to sign her signature. 

The Court of Appeals for the Second Circuit 
reversed and remanded, holding that de- 
fendant’s claim of authorization to sign his 
ex-wife’s name to a financial document consti- 
tuted a valid affirmative defense which, when 
raised, required the government to disprove 
beyond a reasonable doubt. The court rea- 
soned that since the government must prove 
that the defendant “knowingly” submitted 
false documents, it must overcome the argu- 
ment that the defendant had a good-faith belief 
that the signing of his ex-wife’s name was 
authorized before the intent element is estab- 
lished. United States v. West, 666 F.2d 16 
(1981), 18 CLB 355. 


§ 36.100. Duty to charge on essential 
elements of crime 


Court of Appeals, 2d Cir. Defendant, con- 
victed in the district court of conspiring to 
import and to possess with intent to distribute 
cocaine appealed on the grounds that the sup- 
plemental jury charge had improperly omitted 
the element of willfulness. 

Held, reversed and remanded. The Second 
Circuit found that the failure to give supple- 
mental instructions to recharge the jury on 
willful membership in the conspiracy as an 
element of the offense was both erroneous and 
highly prejudicial. The court explained that 
the question of willfulness was crucial to de- 
fendant’s case since her defense was that she 
acted out of friendship, and not as a willful 
member of the criminal enterprise, in giving 


the informant directions to the apartment 
where the cocaine was delivered. United 
States v. Velez, 652 F.2d 258 (1981), 18 CLB 
70. 


§ 36.115. Intent and willfulness 


Court of Appeals, 2d Cir. Petitioner, con- 
victed of second-degree murder and other of- 
fenses, petitioned for a writ of habeas corpus, 
which was initially denied and then granted by 
the district court. 

Held, writ vacated. The Second Circuit 
found that failure of petitioner’s counsel to 
object at the trial to jury instruction related to 
intent did not prevent the New York Court of 
Appeals from considering the propriety of the 
instructions, and did not bar petitioner from 
presenting the issue in a federal habeas corpus 
petition. The court held that the jury in- 
structions stating that “you may infer” intent 
from actions did not violate petitioner’s due 
process rights by shifting to him the burden of 
proof on the issue of intent. The court noted 
that the first instruction had been qualified by 
a second instruction, which stated that jury 
could consider the condition and wounds of 
the victim as well as “other surrounding cir- 


cumstances.” Washington v. Harris, 650 F.2d 
447 (1981), cert. denied 102 S. Ct. 1455 
(1982), 18 CLB 70. 


§ 36.120. Lesser included offenses 


U.S. Supreme Court After defendant was 
convicted of first-degree murder and sen- 
tenced to death by the district court in the 
District of Columbia, the court of appeals up- 
held the conviction but set aside the death 
sentence. Defendant then filed a Section 2255 
motion seeking to vacate the sentence on the 
ground that he was convicted by a jury er- 
roneously instructed on the meaning of mal- 
ice, thus allegedly eliminating any possibility 
of a manslaughter verdict. The district court 
denied the motion on the ground that he had 
failed to challenge the instructions on direct 
appeal or in prior motions, but the court of 
appeals reversed. 

The U.S. Supreme Court reversed and re- 
manded, holding that the equal protection 
clause does not require that a Section 2255 
motion by a prisoner convicted in 1963 be 
treated as though it were a motion under the 
District of Columbia Code after 1870. The 
Court also found that the application by the 
court of appeals of the “plain error” standard 
of review was improper since it was intended 
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for use on a direct appeal, not on a collateral 
attack. United States v. Frady, 102 S. Ct. 
1584 (1982), 18 CLB 471. 


DELIBERATION 


§ 36.210. Other unauthorized or 
improper conduct 


Court of Appeals, 8th Cir. The jury fore- 
person took testimonial notes, contrary to the 
court’s instructions, and notes on Roberts 
Rules of Order which was not in evidence. 
The notes were made at the end of each trial 
day by the foreperson. These testimonial notes 
and the procedural notes from the book on jury 
duty were taken into the jury room by the 
foreperson and were referred to, but not read 
by other members of the jury. Defendants con- 
tended that this conduct by the foreperson 
prejudiced their case and lead to their con- 
viction of mail and wire fraud. 

Held, affirmed. The Eighth Circuit found 
the unauthorized use of the notes by the jury 
did not deprive defendants of their Sixth 
Amendment right to a fair trial. The court 
observed that while the notes were referred to 


several times during deliberations, other mem- 
bers of the jury never read the notes. United 
States v. Bassler, 651 F.2¢ 600 (1981), cert. 
denied 102 S. Ct. 485 (1982), 18 CLB 69. 


VERDICTS 
§ 36.240. Inconsistent verdicts 


U.S. Supreme Court Three defendants—Jose 
Rivera, Rivera’s wife, and Earl Robinson — 
were tried jointly by a New York Supreme 
Court justice without a jury on five charges 
stemming from an alleged robbery of an apart- 
ment. The principal government witness was 
the victim of the robbery, and Robinson was 
the only defense witness. The judge found ail 
defendants not guilty on three counts, acquit- 
ted Robinson of all counts, and convicted Riv- 
era and his wife of robbery, grand larceny, 
and burglary. The convictions were affirmed 
on appeal, and the district court denied the 
respondents’ application for habeas corpus, 
but the Court of Appeals for the Second Cir- 
cuit reversed on the ground that there was an 
apparent inconsistency in the verdicts acquit- 
ting Robinson and convicting Rivera. 

The U.S. Supreme Court reversed, holding 
that an apparent inconsistency in the tria! 


judge’s verdict did not give rise to an infer- 
ence of irregularity in his finding of guilt 
sufficiently strong to overcome the well- 
established presumption that the judge ad- 
hered to the basic rules of procedure. The 
Court reasoned that there was no reason, and 
no constitutional requirement, that the er- 
roneous assumption by the trial judge, that 
Robinson could not be found guilty without 
evidence that he was to share in the proceeds 
of the larceny, should redound to the benefit of 
Rivera. 

The Court thus found that the Second Cir- 
cuit erred when it directed the trial judge to 
provide an explanation of the apparent incon- 
sistency in his verdicts without first deter- 
mining whether inexplicably inconsistent ver- 
dicts would be unconstitutional, which was 
not the case here since the Constitution does 
not prohibit state judges from being exces- 
sively lenient. Harris v. Rivera, 102 S. Ct. 40 
(1981), 18 CLB 267. 


Court of Appeals, 3d Cir. After their jury 
trial on charges of conspiracy to embezzle 
assets of a union pension and welfare fund and 
substantive offenses, defendant union officials 
were acquitted on the substantive embez- 
zlement counts but were convicted on the con- 
spiracy count. On a post-trial motion, the dis- 
trict court judge set aside the jury’s verdict of 
guilt on the conspiracy count and acquittal on 
the substantive crimes on the grounds of in- 
consistency. 

Held, reversed and remanded. The Third 
Circuit concluded, holding that the jury ver- 
dicts were not necessarily inconsistent and that 
there were no grounds for holding that the jury 
believed there was insufficient evidence to 
support the conspiracy conviction. The court 
further noted that even if a jury’s verdicts are 
inconsistent, inconsistency alone is not an ap- 
propriate legal basis to reverse an otherwise 
valid jury verdict. United States v. Uzzolino, 
651 F.2d 207 (1981), cert. denied 102 S. Ct. 
327 (1982), 18 CLB 68. 


§ 36.260. Post-verdict inquiry into 
juror’s competency 


U.S. Supreme Court After being convicted 
of murder at a jury trial in a New York state 
court, respondent moved to vacate his con- 
viction on the ground that a juror in his case 
submitted, during the trial, an application for 
employment as an investigator in the district 
attorney’s office. The prosecuting attorneys, 
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upon being informed of the juror’s applica- 
tion, withheld the information from the trial 
court and respondent’s defense counsel until 
after the trial. The motion to set aside the 
conviction was denied, and the state appellate 
courts affirmed the conviction. Subsequently, 
federal habeas corpus relief was granted in the 
district court on due process grounds and the 
Court of Appeals for the Second Circuit 
affirmed. 

The U.S. Supreme Court reversed, holding 
that the respondent was not denied due pro- 
cess, either by the juror’s conduct or by the 
prosecutor’s failure to disclose the juror’s job 
application. The court explained that due pro- 
cess does not require a new trial every time a 
juror has been placed in a potentially compro- 
mising situation and a state court’s findings 
must not be disturbed unless there is some 
basis for rebutting such findings. The Court 
further added that the touchstone of due pro- 
cess analysis in cases of alleged prosecutorial 
misconduct is the fairness of the trial, not the 
culpability of the prosecutor. Smith v. Phil- 
lips, 102 S. Ct. 940 (1982), 18 CLB 353. 


Court of Appeals, 2d Cir. A New York state 
prisoner sought a writ of habeas corpus on the 
grounds that anonymous phone calls to jurors 
urging conviction during his trial required a 
declaration of mistrial. The district court 
granted the writ. 

The Court of Appeals for the Second Circuit 
reversed, holding that although the anony- 
mous phone calls were presumptively preju- 
dicial, they did not violate defendant’s right to 
a fair trial so as to entitle him to a new trial in 
state court, in view of what the caller actually 
told the jurors, information they properly had 
before them, the trial court’s careful and 
prompt voir dire and curative instructions, and 
the trial judge’s implicit finding that the jury 
had not been improperly influenced. The court 
placed particular weight on the fact that the 
caller did not disclose any information outside 
the record but merely exhorted the jurors to 
convict. Sher v. Stoughton, 666 F.2d 791 
(1981), 18 CLB 358. 


37. POST-TRIAL MOTIONS 


§ 37.00. Motion for new trial 


Court of Appeals, Ist Cir. Defendants, con- 
victed in the district court on racketeering 
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charges: arising from a_horse-race-fixing 
scheme, on appeal argued that a new trial 
should be ordered on the basis of an affidavit 
by a co-defendant stating that the govern- 
ment’s star witness had lied regarding the de- 
gree of participation of two co-defendants in 
the race-fixing scheme. 

The Court of Appeals for the First Circuit 
affirmed, holding that since the “new” infor- 
mation was merely impeachment evidence and 
would not have affected the verdict, none of 
the new evidence, either singly or in combina- 
tion, was sufficiently material to warrant a 
new trial. The court noted that a motion for a 
new trial based on newly discovered evidence 
will ordinarily not be granted unless the mov- 
ing party can demonstrate that the evidence 
was unknown or unavailable to the defendant 
at the time of the trial; that failure to learn of 
the evidence was not due to lack of diligence 
by the defendant; that the evidence was mate- 
rial and not merely cumulative or impeaching; 
and that the evidence will probably result in an 
acquittal upon retrial. United States v. Mar- 
torano, 663 F.2d 1113 (1981), 18 CLB 269. 


§ 37.10. Motion to vacate conviction 


§ 37.15. —Grounds 


Court of Appeals, 8th Cir. Defendant moved 
to vacate his sentence for bank robbery on the 
ground that two government identification wit- 
nesses had perjured themselves. After his mo- 
tion was denied, defendant appealed. 

Held, affirmed. The court reasoned that 
even assuming the two witnesses did in fact 
commit perjury, where the defendant had 
failed to establish the government’s knowing 
use of perjured testimony, the district court 
did not err in dismissing the defendant’s mo- 
tion to vacate the sentence based on an alleged 
use of perjured testimony. In so holding, the 
court placed considerable weight on the fact 
that the defendant had failed to establish that 
the government knew the two witnesses had 
committed perjury. The court thus found that 
both proof of perjury and the government’s 
krowing use thereof must be present before a 
new trial may be ordered under Rule 33 of the 
Federal Rules of Criminal Procedure, based 
on newly discovered evidence. Lindhorst v. 
United States, 658 F.2d 598 (1981), cert. de- 
nied 102 S. Ct. 1024 (1982), 18 CLB 163. 
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§ 37.45. Federal habeas corpus 


§ 37.60. —Exhaustion of state remedies 


U.S. Supreme Court After having been con- 
victed on certain state charges and the con- 
viction was affirmed, a Tennessee prisoner 
unsuccessfully sought post-conviction relief in 
state court. He then sought federal habeas cor- 
pus relief, which was granted by the district 
court and affirmed by the Court of Appeals for 
the Sixth Circuit. 

The U.S. Supreme Court reversed, holding 
that a federal district court must dismiss a state 
prisoner’s habeas corpus petition containing 
both unexhausted and exhausted claims. The 
Court noted that the doctrine that a state pris- 
oner must exhaust state remedies before seek- 
ing federal habeas corpus relief is principally 
designed to protect the state court’s role in 
enforcement of federal law and prevent dis- 
ruption of state judicial proceedings. Rose v. 
Lundy, 102 S. Ct. 1198 (1982), 18 CLB 468. 


Court of Appeals, 2d Cir. The State of New 
York appealed from an order of the federal 
district court granting a writ of habeas corpus 
and vacating a judgment of the state supreme 


court convicting Boothe of various crimes. 
The ground for granting the writ was that 
when Boothe had become unruly during the 
voir dire in his state trial, causing the court to 
order him bound and gagged, the state did not 
supply funds for electronic equipment with 
which Boothe could monitor the proceedings 
from outside the courtroom. The district court 
held that the failure to provide such funds or 
facilities denied Boothe due process of law. 

Held, petition denied. The Second Circuit 
concluded that Boothe did not fairly present to 
the state courts the claim that formed the basis 
for the granting of his habeas corpus petition, 
and that he thus had not exhausted his state 
remedies on this claim. The court explained 
that while the state court appeal merely argued 
that the state trial court was at fault for pro- 
voking defendant to engage in disruptive be- 
havior that resulted in an order shackling him, 
the federal petition alleged that the state vio- 
lated his due process rights by failing to pro- 
vide funds for electronic devices that would 
have allowed petitioner to witness the pro- 
ceedings from a place removed from the court- 
room. The petitioner had thus failed to exhaust 
his state remedies. Boothe v. Superintendent, 
656 F.2d 27 (1981), 18 CLB 165. 


§ 37.65. —Waiver or deliberate bypass 


U.S. Supreme Court At their Ohio state court 
trial, the defendants failed to comply with the 
state procedural rule requiring contem- 
poraneous objections to jury instructions. The 
trial court charged that the defense had the 
burden of going forward with the affirmative 
defense of self-defense. The district court de- 
nied habeas corpus relief, but the Court of 
Appeals for the Sixth Circuit reversed. 

The U.S. Supreme Court reversed, holding 
that any prisoner bringing a constitutional 
claim in federal court after a state procedural 
default must demonstrate cause and actual 
prejudice before obtaining relief. The Court 
reasoned that if a state court defendant per- 
ceives a constitutional claim and believes it 
may find favor in federal court, he may not 
bypass state courts simply because he thinks 
they would be unsympathetic to his claim. The 
Court further noted that while the questioned 
jury charge stated a colorable constitutional 
claim, failure of the defendant to demonstrate 
good cause for the default required that the 
claim be barred. Engle v. Isaac, 102 S. Ct. 
1558 (1982), 18 CLB 470. 


§ 37.75. —Procedure 


U.S. Supreme Court The district court de- 
nied habeas corpus relief to a state prisoner 
who claimed unconstitutional pretrial identifi- 
cation procedures, and after the court of 
appeals reversed, the U.S. Supreme Court 
vacated and remanded, 449 U.S. 539 (1981), 
holding that federal courts in habeas corpus 
proceedings must accord a presumption of 
correctness to state court findings of fact. On 
remand, the court of appeals again found that 
the petitioner was entitled to release or a new 
trial. 

The U.S. Supreme Court again vacated, 
holding that since the ultimate question as to 
the constitutionality of pretrial identification 
procedures used in a case was a mixed ques- 
tion of law and fact not governed by the ha- 
beas corpus statute, federal courts could give 
different weight to facts found by state courts. 
The Court cautioned, however, that under- 
lying questions of fact were governed by the 
statutory presumption of correctness of state 
court fact findings. Sumner v. Mata, 102 S. 
Ct. 1303 (1982), 18 CLB 469. 
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38. SENTENCING AND PUNISHMENT 
SENTENCING 
§ 38.40. Standards for imposing sentence 


Court of Appeals, Ist Cir. Defendant was 
indicted in Massachusetts state court along 
with two co-defendants for armed robbery, 
assault, and related offenses. One of the co- 
defendants pleaded guilty and was sentenced 
to three years’ imprisonment. Defendant and 
his remaining co-defendant were convicted af- 
ter a jury trial, and defendant received a forty- 
to-fifty-year prison sentence, which was re- 
duced on appeal to a term of from thirty to 
forty years. Defendant’s petition for a writ of 
habeas corpus was denied in the federal dis- 
trict court. 

Heid, reversed and remanded for resentenc- 
ing by another judge. The First Circuit found 
that the prison sentence constituted unconsti- 
tutional punishment for the defendant’s exer- 
cise of the right to trial. The court explained 
that the action of the trial judge in calling in 
defense counsel and strongly urging a plea of 
guilty because a jury verdict would probably 
result in a substantial prison sentence created 
the possible appearance of vindictiveness, 
especially where the defendant was convicted 
by a jury and received a substantially longer 
sentence than had a co-defendant who pled 
guilty. Longval v. Meachum, 651 F.2d 818 
(1981), 18 CLB 66. 


Texas Defendant, convicted of capital mur- 
der, argued on appeal that his sentence should 
be reduced. The evidence was insufficient, he 
claimed, to support the jury’s finding that 
there was a “probability that he would commit 
criminal acts of violence in the future that 
would constitute a continuing threat to soci- 


” 


ety. 

It was not disputed that defendant himself 
did not kill the deceased. A co-defendant shot 
the deceased to death during a robbery; the 
co-defendant had been recruited for the crime 
by defendant, and used a gun that defendant 
had supplied. Defendant had no criminal 
record, but had admitted to participating in an 
attempted robbery several weeks before the 
killing. The only other evidence of his mis- 
conduct was that he was absent without leave 
from a military base when the killing oc- 
curred. 


Held, conviction affirmed, but sentence re- 
duced to life imprisonment. The court stated 
that the circumstances relevant to the issue of 
future violent conduct were insufficient to sup- 
port the jury’s finding. It noted that, 
“[s]pecifically, there was no evidence of prior 
acts of violence, no character evidence, no 
psychiatric evidence.” 

While noting that the circumstances of a 
murder could be sufficient to support imposi- 
tion of the death penalty, it implied that the 
circumstances of this murder were not suf- 
ficiently aggravated. Consequently, the death 
penalty was set aside, and the sentence 
reduced to life imprisonment. Wallace v. 
State, 618 S.W.2d 67 (Crim. App. 1981), 18 
CLB 172. 


§ 38.60. Resentencing 


U.S. Supreme Court The State of Missouri 
sought a writ of prohibition to prevent a judge 
from proceeding in the retrial of defendant for 
first-degree murder without allowing the pros- 
ecution to seek the death penalty. The Mis- 
souri Supreme Court made the rule absolute. 
State law provides only two possible sentences 
for a defendant convicted of capital murder: 
(1) death, or (2) life imprisonment without 
eligibility for probation or parole for fifty 
years. State statutes require a separate 
presentence hearing, at which additional evi- 
dence in mitigation or aggravation of pun- 
ishment is heard before the same jury that 
found defendant guilty, while the prosecution 
must prove aggravating circumstances beyond 
a reasonable doubt before the death penalty 
may be imposed. Defendant was found guilty 
of capital murder, and his presentence hearing 
resulted in the jury’s additional verdict giving 
defendant life imprisonment without el- 
igibility for parole for fifty years. A new trial 
was ordered based on the intervening decision 
in Duren v. Missouri, 439 U.S. 357, 99 S. Ct. 
664 (1979), which held that Missouri’s allow- 
ing automatic exemption of women from jury 
service was unconstitutional. The U.S. Su- 
preme Court granted certiorari. 

Held, reversed and remanded. The court 
held that the jury’s decision at defendant’s first 
trial to sentence him to life imprisonment pre- 
cludes Missouri from asking the jury at de- 
fendant’s second trial to sentence him to death 
because under state law the sentencing pro- 
ceeding at defendant’s first trial was like the 
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trial on the question of guilt or innocence, 
therefore the protection afforded by the double 
jeopardy clause to one acquitted by a jury was 
available to defendant with respect to the 
death penalty at his retrial. The Court noted 
that while ordinarily the imposition of a more 
severe sentence is permitted on retrial, the 
sentencing procedures here had all the hall- 
marks of a trial on guilt or innocence. Bull- 
ington v. Missouri, 451 U.S. 430, 101 S. Ct. 
1852 (1981), 18 CLB 61. 


PUNISHMENT 
§ 38.90. Multiple punishment 


§ 38.95. —Under general verdict 


Court of Appeals, 11th Cir. Defendant, con- 
victed on two counts of making false state- 
ments on bank loan applications and three 
counts of mail fraud, appealed from the deci- 
sion of the district court denying his motion to 
vacate the five-year general sentence. 

The Court of Appeals for the Eleventh Cir- 
cuit vacated and remanded for resentencing, 
holding that the five-year general sentence was 
illegal since it exceeded the statutory max- 
imum for making false statements on bank 
loan applications. The court noted that a de- 
fendant is entitled to an “articulate, identifi- 
able sentence” for each count, and that the 
sentence in this case was illegal notwithstand- 
ng that the maximum allowable sentence for 
the defendant’s mail fraud conviction was five 
years. United States v. Scott, 664 F.2d 264 
(1981), 18 CLB 272. 


§ 38.125. Consecutive sentences 


U.S. Supreme Court Respondent, a seven- 
teen-year-old, pleaded guilty to second-degree 
murder and was sentenced to ten years’ im- 
prisonment under the Youth Corrections Act 
(YCA). Subsequently, he was found guilty of 
assaulting a federal officer while in prison, 
and the district court, finding that he would 
not benefit from further YCA treatment, im- 
posed an adult sentence to be served con- 
secutively to the YCA sentence. Later, while 
still incarcerated, respondent pleaded guilty to 
another charge of assaulting a federal officer, 
and he was sentenced to another consecutive 
adult sentence. The Bureau of Prisons then 
classified him as an adult offender and denied 
him the YCA rehabilitative treatment recom- 
mended by the initial sentence. The district 


court granted the petition for habeas corpus, 
and the court of appeals affirmed. 

The U.S. Supreme Court reversed and re- 
manded, holding that the YCA does not re- 
quire YCA treatment for the remainder of a 
youth sentence when a judge imposing a sub- 
sequent adult sentence determines that such 
treatment will be of no further benefit to the 
offender. The Court reasoned that the YCA 
strongly endorses a judge’s discretionary 
power to choose among available sentencing 
options, and that a court faced with a choice 
of sentences for a youth offender still serving 
a YCA term is not deprived of the option of 
finding no further benefit in YCA treatment 
for the remainder of the term. Ralston v. Rob- 
inson, 102 S. Ct. 233 (1981), 18 CLB 266. 


§ 39.00. Right to appeal 


U.S. Supreme Court Defendant worked for 
the U.S. Immigration and Naturalization Ser- 
vice as a Border Patrol Agent. He was indicted 
in state court for assault with a deadly weapon 
after shooting an alien who ran away after 
being apprehended at the border. Because the 
charge arose from an act committed while on 
duty, defendant removed the case to U.S. dis- 
trict court where he was convicted by a jury. 
Although an immunity defense had not been 
raised at trial, the court set aside the jury 
verdict after it concluded voluntarily that de- 
fendant was immune from prosecution on a 
state criminal charge in that he acted under 
color of federal law. The prosecuting state, 
Arizona, attempted to appeal, but the U.S. 
court of appeals dismissed the appeal on the 
ground that jurisdiction did not lie. The court 
concluded that a criminal proceeding removed 
to federal court under 28 U.S.C. § 1442(a)(1), 
as this case was, arises under federal law, and 
is to be controlled by that law rather than state 
law. The court held that Congress had not 
authorized an appeal by the state in this situ- 
ation. 

Held, judgment reversed and remanded. 
The Court held that a state criminal pro- 
ceeding against a federal officer which is re- 
moved to federal court does not arise under 
federal law, but that the federal court conducts 
such a trial under federal rules of procedure 
while applying the criminal law of the state. 
The invocation of removal jurisdiction by a 
federal officer does not revise or alter the un- 
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derlying law to be applied, and, the Court 
ruled, 28 U.S.C. § 1291, the general grant of 
federal appellate jurisdiction, neither compels 
nor forecloses appellate jurisdiction in an ap- 
peal taken by a state as prosecutor. Section 
1291 permits a state to appeal if it is autho- 
rized to do so by state law, as was the case 
here. Arizona v. Manypenny, 451 U.S. 232, 
101 S. Ct. 1657, reh’g denied 101 S. Ct. 3100 
(1981), 18 CLB 60. 


40. PROBATION AND PAROLE 


§ 40.15. Standards for determining 
eligibility for parole 


U.S. Supreme Court After the prisoner was 
notified by the Ohio Parole Board that he 
would be released on parole, he was notified 
that the Board had withdrawn its earlier deci- 
sion on the grounds that he had not been en- 
tirely truthful in an interview and in a parole 
plan he had submitted. The district court ulti- 
mately found that the inmate had no protect- 
ible interest until his release actually occurred, 
but the Court of Appeals for the Sixth Circuit 
reversed. 

The U.S. Supreme Court reversed, holding 
that even though the inmate had been notified 
that he was being released, his expectation 
was not a protected liberty interest which 
could not be taken from him without accord- 
ing him procedural due process. The U.S. 
Supreme Court reasoned that implied contract 
theories have a far more useful place in deter- 
mining protected property interests than in de- 
termining liberty interests protected by the due 
process clause of the Fourteenth Amendment. 
Jago v. Van Curen, 102 S. Ct. 31 (1981), 18 
CLB 265. 


U.S. Supreme Court An inmate serving a life 
sentence brought a suit against the Connecti- 
cut Board of Pardons seeking a declaratory 
judgment under 42 U.S.C. § 1983 that the 
Board’s failure to provide him with a written 
statement of the reasons for denying commu- 
tation violated his due process rights. The dis- 
trict court granted the application and the 
Court of Appeals for the Second Circuit 
affirmed. The U.S. Supreme Court vacated 
and, on remand, the Second Circuit reaffirmed 
its original decision. 

Held, reversed. On petition for certiorari, 
the U.S. Supreme Court reversed the decision 
of the Second Circuit a second time, holding 
that the power vested in the Connecticut Board 
of Pardons to commute sentences conferred no 


rights on life inmates beyond the right to seek 
commutation. The Court reasoned that the 
Connecticut practice of granting commuta- 
tions to most life inmates was not sufficient to 
create a due process interest. Connecticut Bd. 
of Pardons v. Dumschat, 452 U.S. 458, 101 
S. Ct. 2460 (1981), 18 CLB 63. 


41. PRISONER PROCEEDINGS 
§ 41.00. 


U.S. Supreme Court Inmates of a South Car- 
olina prison at the time of a prison uprising 
brought suit against state correctional 
officials, charging that they had conspired in 
bad faith to block the issuance of an arrest 
warrant for the prosecution of prison guards 
who the prisoners contended had unneces- 
sarily beaten them. The district court found 
certain state officials liable and awarded dam- 
ages to the prisoners. The Court of Appeals 
for the Fourth Circuit affirmed. 

The U.S. Supreme Court reversed and re- 
manded, holding that prison inmates lacked 
standing to challenge the actions of the 
officials. The Court reasoned that there was an 
insufficient nexus between the alleged injury 
to the inmates and the actions of the state 
officials who gave information to a magistrate 
prior to the issuance of arrest warrants. The 
Court further observed that there was no guar- 
antee that the issuance of the arrest warrant 
would remedy the claimed past misconduct of 
the guards or prevent future misconduct. 
Leeke v. Timmerman, 102 S. Ct. 69 (1981), 
reh’g denied 102 S. Ct. 1241 (1982), 18 
CLB 26. 


In general 


Court of Appeals, Ist Cir. A Massachusetts 
State prisoner brought suit against Department 
of Corrections personnel alleging that their 
conduct of disciplinary hearings at which he 
was found guilty of planning to escape vio- 
lated his due process rights because he was not 
allowed to call certain witnesses. The district 
court dismissed the complaint and the prisoner 
appealed. 

The Court of Appeals for the First Circuit 
affirmed, holding that while the prisoner was 
entitled to due process under Wolff v. Mc- 
Donnell, 418 U.S. 539 (1974), since he was 
subjected to a loss of good-time credits, the 
prisoner’s right to call witnesses was not abso- 
lute since prison officials must have the neces- 
sary discretion to keep the hearing within rea- 
sonable limits. The court found that the 
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affidavits of the seven witnesses that the pris- 
oner intended to call were of limited sig- 
nificance since their testimony would be 
confined to the fact that they had not heard the 
prisoner discuss any escape plans. The court 
thus concluded that this kind of negative evi- 
dence may properly be excluded, especially 
since four of the seven witnesses were fellow 
inmates who may have been forced to sign the 
affidavits under duress. Langton v. Berman, 
667 F.2d 231 (1981), 18 CLB 357. 


§ 41.05. Cruel and unusual treatment 


U.S. Supreme Court Petitioner, who was an 
inmate of an Arizona prison, filed a crudely 
written pro se complaint in the district court 
alleging that he had been improperly placed in 
solitary confinement without any notice of 
charges or any hearing, that he was threatened 
with violence when he asked what the charges 
were, and that he was still “in the hole” a week 
later. The district court dismissed the com- 
plaint on the ground that the case was moot 
because petitioner had been transferred to an- 
other facility. The Court of Appeals for the 
Ninth Circuit rejected the mootness argument, 
but it affirmed the dismissal of the damage 
claim on the grounds that district courts have 
“especially broad” discretion to dismiss friv- 
olous actions against prison officials. 

The U.S. Supreme Court reversed and re- 
manded, holding that the prisoner’s inartful 
pleading must be construed liberally, and that 
his allegation that he was placed in solitary 
confinement without a hearing and other due 
process violations stated a cause of action. 
Boag v. MacDougall, 102 S. Ct. 700 (1982), 
18 CLB 352. 


U.S. Supreme Court Petitioners brought an 
action under 42 U.S.C. § 1983, alleging that 
the Ohio prison policy of placing two pris- 
oners in one cell violated the U.S. Consti- 
tution. The district court granted an injunction 
after concluding that the “double celling” 
complained of constituted cruel and unusual 
punishment. The Court of Appeals affirmed 
and the U.S. Supreme Court granted certi- 
orari. 

Held, judgment reversed. The Court 
pointed to the findings of fact made by the 
district court, which established that (1) in- 
mates at the prison were serving long prison 
terms, (2) the prison housed 38 percent more 
inmates than its design capacity, (3) several 


studies had recommended that each inmate 
have at least 50 to 55 square feet of living 
quarters as opposed to the 63 square feet 
shared by the double-celled inmates, (4) 
double-celled inmates spent most of their time 
inside their cells, and (5) double-celling was 
not a temporary condition at the prison. It held 
that these considerations were insufficient as a 
matter of law to support a holding that the 
double-celling constituted cruel and unusual 
punishment. The Court noted that restrictive, 
and even harsh, conditions are part of the 
penalty that criminals pay for their offenses, 
and held that such conditions are not uncon- 
Stitutional if they do not involve the wanton 
and unnecessary infliction of pain or are not 
grossly disproportionate to the severity of 
the crime involved. Rhodes v. Chapman, 452 
U.S. 337, 101 S. Ct. 2392 (1981), 18 
CLB 63. 


§ 41.50. Other actions under Federal 
Civil Rights Act 


U.S. Supreme Court An lowa prisoner 
brought a pro se civil rights action suit against 
an Iowa public defender, claiming that his 
civil rights were violated when the defender 
moved to withdraw as counsel on the ground 
that the prisoner’s appellate claims were le- 
gally frivolous. The district court dismissed 
the suit, and the Court of Appeals for the 
Eighth Circuit affirmed in part and reversed in 
part. 
The U.S. Supreme Court reversed, holding 
that a public defender does not act under color 
of state law in performing a lawyer’s tradi- 
tional function as counsel to an indigent de- 
fendant in a state criminal proceeding since 
the public defender represents solely the inter- 
ests of his client, not those of the state. The 
Court further observed that the policy of the 
public defender’s office of withdrawing from 
frivolous cases does not violate the Consti- 
tution since it is the obligation of all lawyers 
not to clog the courts with frivolous motions 
and appeals. Polk County v. Dodson, 102 S. 
Ct. 445 (1981), 18 CLB 267. 


U.S. Supreme Court Respondent, an inmate 
of a Nebraska state prison, ordered by mail 
certain hobby materials. After being delivered 
to the prison, the packages containing the ma- 
terials were lost when the normal procedures 
for receipt of mail packages were not fol- 
lowed. Respondent then brought an action in 
district court under 42 U.S.C. § 1983 to re- 
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cover the value of the materials, claiming that 
petitioners had negligently lost the materials 
and thereby deprived him of property without 
due process of law. The district court entered 
summary judgment for respondent, holding 
that negligent actions by state officials can be 
a basis for an action under Section 1983, and 
the court of appeals affirmed. 

Held, reversed. The Court found that re- 
spondent had not set forth a claim for relief 
under Section 1983. The two essential ele- 
ments of a Section 1983 action are: (1) 
whether the conduct complained of was com- 
mitted by a person acting under color of state 
law, and (2) whether this conduct deprived a 
person of rights, privileges, or immunities se- 
cured by the Constitution or laws of the United 
States. The court reasoned that even if Ne- 
braska had deprived the respondent of his 
property in the constitutional sense, it had not 
deprived him of it without due process of law. 
By making available to respondent a torts 
claim procedure which provides a remedy to 
persons who have suffered a tortious loss, the 
State of Nebraska has done all that the Four- 
teenth Amendment requires in this context. 
Parratt v. Taylor, 451 U.S. 527, 101 S. Ct. 
1908 (1981), 18 CLB 62. 


§ 41.75. Transfer of prisoners 


U.S. Supreme Court A federal statute au- 
thorizing the Attorney General to contract 
with a state to house state prisoners in federal 
institutions was challenged by a Vermont pris- 
oner, who had been convicted of first-degree 
murder arising out of rape and strangulation of 
an elderly woman. The prisoner was classified 
as a high security risk and could not be safely 
incarcerated in existing Vermont facilities. 
The prisoner claimed that 18 U.S.C. § 5003(a) 
requires federal authorities to make an individ- 
ual determination that each state prisoner 
transferred to the federal system needs a par- 
ticular specialized treatment program avail- 
able in that system, and that no such deter- 
mination had been made in his case. He was 
denied injunctive relief in the district court and 
the Second Circuit affirmed. 

Held, affirmed. The Court found that the 
Statute governing contracts with the states to 
house state prisoners in federal institutions au- 
thorizes a transfer without regard for whether 
the prisoner is in need of specialized treat- 
ment. The Court observed that Vermont had 
closed its only maximum security prison and 


that the prisoner, who was convicted of 
first-degree murder, was classified as a high 
security risk and could not be safely housed 
in existing state facilities. Howe v. Smith, 
452 U.S. 473, 101 S. Ct. 2468 (1981), 18 
CLB 64. 


42. ANCILLARY PROCEEDINGS 
CONTEMPT 
§ 42.10. Procedural requirements 


Court of Appeals, 2d Cir. A grand jury wit- 
ness was held to be in civil contempt by the 
district court for refusing to supply subpoe- 
naed evidence to a federal grand jury inves- 
tigating the attempted Brinks robbery in Nan- 
uet, N.Y., where two police officers were 
killed. The public was barred from the pro- 
ceedings, which included the reading of the 
grand jury minutes. 

The Court of Appeals for the Second Circuit 
vacated the contempt order and remanded, 
holding that the witness was denied her due 
process rights as a result of the trial court’s 
failure to reopen the proceedings to the public 
following the reading of the grand jury 
minutes and after the witness’ counsel indi- 
cated his desire to consult with his colleagues. 
The court noted that a recalcitrant witness is 
entitled to demonstrate just cause for refusing 
to comply with a grand jury subpoena and a 
reasonable time to prepare a defense. The 
court observed, however, that a witness may 
not be allowed to delay the grand jury process 
by waging a series of minitrials challenging 
the reasonableness of the government's efforts 
to obtain physical evidence or the relevance of 
hair and handwriting exemplars to the govern- 
ment case. /n re Fula, 672 F.2d 279 (1982), 
18 CLB 474, 


§ 42.20. Defenses 


Court of Appeals, 5th Cir. The district court 
adjudged a witness in criminal contempt for 
refusing to testify in a criminal case after use 
immunity had been granted by the court and 
the prosecutor. Although formal statutory im- 
munity had not been granted, the prosecutor 
agreed that the witness’ testimony would not 
subsequently be used against him. 

The Fifth Circuit Court of Appeals reversed 
and remanded, holding that the dubious valid- 
ity of the prosecutor’s promise gave the wit- 
ness adequate reason to believe that what im- 
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munity he might have received from the 
prosecution was not coextensive with the Fifth 
Amendment privilege. The court reasoned that 
the witness properly invoked the privilege 
since it was unclear whether the prosecutor’s 
promise was binding only in that district or 


applied to the entire government. The court 
further observed that the district court had no 
independent authority to bestow immunity on 
the witness, a power exclusively resting with 
the executive branch. United States v. 
D’Apice, 664 F.2d 75 (1981), 18 CLB 271. 


PART V—CONSTITUTIONAL GUARANTEES 


43. ADMISSIONS AND CONFESSIONS 


GROUNDS FOR EXCLUSIONS; 
GENERALLY 


§ 43.00. Involuntariness and coercion 


Court of Appeals, 9th Cir. Defendant, con- 
victed in the district court of conspiracy to 
steal funds from a federal credit union on 
appeal argued that the confession introduced 
at trial had been involuntarily obtained. 

Held, conviction reversed and case re- 
manded. The Ninth Circuit found that al- 
though defendant had been advised of her 
Miranda rights, the circumstances of the inter- 
rogation indicated that the confession was in- 
voluntary despite the absence of any evidence 
of physical coercion. The court observed that 
in soliciting the confession, the agent had re- 
cited a virtual litany of maximum penalties for 
the crimes it was suspected she committed, 
and the agent preyed on defendant’s maternal 
instincts by stating that defendant would not 
see her two-year-old child “for a while.” The 
court further noted that defendant had been 
told that if she failed to cooperate, the agent 
would inform the prosecutor of the fact. While 
it is permissible for an officer to state that a 
defendant’s cooperation will be brought to the 
attention of the prosecutor, under our adver- 
sary system of criminal justice, a defendant 
may not be made to suffer for her silence. 
United States v. Tingle, 658 F.2d 1332 
(1981), 18 CLB 164. 


§ 43.05. —Lengthy confinement 


Court of Appeals, D.C. Cir. Defendant, 
convicted before the district court of interstate 
transportation of a stolen motor vehicle, ap- 
pealed on the basis that his confession should 
not have been admitted. The record showed 
that defendant, who had only a ninth-grade 
education, had spent thirty days in solitary 
confinement prior to the interrogation, was in 


a weakened state as a result of a hunger strike, 
and had allegedly signed the waiver only to 
“get rid of” the FBI agent. 

The Court of Appeals for the First Circuit 
affirmed, holding that the district court’s 
finding that the defendant’s waiver of his 
rights and subsequent confession were volun- 
tary, knowing, and intelligent was not clearly 
erroneous. In reaching this conclusion, the 
court noted that the district court had accepted 
the FBI agent’s testimony that defendant acted 
in a fashion one would expect from a person 
accused of a crime and rejected the testimony 
of a cook to the effect that defendant was 
disoriented. United States v. Kiendra, 663 
F.2d 349 (1981), 18 CLB 268. 


§ 43.50. Post-indictment and post- 
arrest statements 


Court of Appeals, 6th Cir. After his con- 
viction in Kentucky state court of first-degree 
manslaughter, defendant sought a writ of ha- 
beas corpus in the district court on the grounds 
that the prosecutor had cross-examined him 
and made comments to the jury concerning his 
silence after he was arrested but before he was 
given his Miranda warnings. When the peti- 
tion was granted, the State of Kentucky ap- 
pealed. 

Held, affirmed. The Sixth Circuit con- 
cluded that impeachment of a defendant with 
post-arrest silence violates the due process 
clause of the Fourteenth Amendment, regard- 
less of whether Miranda warnings are given 
since it is inherently unfair to allow cross- 
examination concerning post-arrest silence. 
The court thus extended the U.S. Supreme 
Court’s ruling in Doyle v. Ohio, 426 U.S. 
610, 96 S. Ct. 2240 (1976), where the post- 
arrest statement was obtained after Miranda 
warnings were given, to statements given after 
the arrest but before the giving of the Miranda 
warnings. The court further found that the 





1982 CASE DIGEST INDEX 


unlawful prosecutorial inquiry into the de- 
fendant’s post-arrest silence was not harmless 
even though it was not prolonged or empha- 
sized. Weir v. Fletcher, 658 F.2d 1126 
(1981), 18 CLB 163. Rev’d 102 S. Ct. 1309 
(1982), discussed at § 43.135 infra. 


§ 43.60. Fruit of an illegal arrest 


West Virginia Defendant, convicted of mur- 
dering her father, argued on appeal that her 
confession was obtained as the result of an 
unlawful detention by police; she claimed 
that, accordingly, the trial court erred in re- 
fusing to grant her motion to suppress. 

The deceased’s wallet and rings were miss- 
ing when the body was discovered, prompting 
police to conclude that the killing occurred 
during a robbery. Defendant and three other 
family members were asked to come to police 
headquarters to provide information about the 
deceased. All four were given Miranda warn- 
ings and individually questioned. 

Defendant was then questioned for a second 
time and, during the interrogation, admitted 
shooting her father because he was beating her 
mother. She and her mother then took the 
body to another location and removed the 
valuables to give the appearance of a robbery, 
explained defendant. 

On appeal, the Supreme Court of Appeals 
of West Virginia reversed the conviction, 
holding that defendant’s confession should 
have been suppressed. It found that initially, 
defendant was not a suspect and had volun- 
tarily gone to police headquarters; however, 
when questioned for the second time, the in- 
terrogation became accusatory and she was no 
longer free to leave. At that point, reasoned 
the court, defendant was seized, although po- 
lice still lacked probable cause for the re- 
straint. 

Such a seizure, it stated, is unlawful and, 
under Dunaway v. New York, 442 U.S. 200 
(1979), the accused’s ensuing statements are 
subject to suppression unless intervening cir- 
cumstances are present. 

Here the court found no intervening circum- 
stances between the illegal seizure of de- 
fendant and her confession which would re- 
move the taint of the improper police conduct. 
Therefore, it ordered suppression and a new 
trial. 

The court also expressed concern that the 
guilty may attempt to mislead the authorities 
by appearing to cooperate to avert suspicion 


from themselves; such persons, it said, may 
voluntarily appear at police headquarters, give 
inculpatory statements, and later claim that 
they were restrained against their will. Police, 
cautioned the court, should “protect the record 
in such events by making it clear to those 
whom they are about to interrogate that they 
are not under arrest and are free to leave.” 
State v. Stanley, 284 S.E.2d 367 (1981), 18 
CLB 364. 


VIOLATIONS OF MIRANDA STANDARDS 
AS GROUNDS FOR EXCLUSION 


§ 43.70. Prerequisite of custodial 
interrogation 


Court of Appeals, D.C. Cir. After the arrest 
and indictment of defendant on charges that he 
attempted to assassinate President Reagan, the 
district court entered an order suppressing 
statements obtained from the defendant. 

The Court of Appeals for the District of 
Columbia Circuit affirmed, holding that a 
twenty-five-minute background interview con- 
ducted by the FBI five hours after the suspect 
was taken into custody and after he had in- 
voked the right to counsel was not analogous 
to a booking procedure, and thus violated his 
Miranda rights. Therefore, the court found 
that any information obtained during the ques- 
tioning as well as testimony by the agents 
regarding the suspect’s demeanor during the 
session was properly suppressed. The court 
reasoned that even assuming that an 
“interrogation” for purposes of Miranda cov- 
ers express questions only when they are de- 
signed to elicit an incriminating response, 
where the mental state of the arrestee was an 
obvious potential issue, the “background” in- 
terview was a custodial interrogation since it 
was designed to elicit incriminating responses. 
United States v. Hinckley, 672 F.2d 115 
(1982), 18 CLB 473. 


§ 43.90. Necessity and sufficiency of 
warnings 


U.S. Supreme Court After defendant was 
convicted of first-degree murder in California 
state court and the California Court of Appeals 
reversed, the State of California sought a stay 
of judgment in the U.S. Supreme Court pend- 
ing the timely filing of a petition for a writ of 
certiorari. 

Justice Rehnquist held that a stay of judg- 
ment should be granted where the accused had 
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been informed of his “right to talk to a lawyer 
before you are questioned” and “the right to 
have a lawyer to represent you at no cost to 
yourself,” but was not informed of his right to 
have an attorney appointed before further 
questioning. In so finding, Justice Rehnquist 
noted that none of the decisions cited by the 
California Court of Appeals for the proposi- 
tion that the rigidity of Miranda is its great 
virtue (e.g., Harryman v. Estelle, 616 F.2d 
870 (Sth Cir. 1981)) support the proposition 
that the desirable rigidity extends to the pre- 
cise formulation of the warning. Justice Rehn- 
quist thus cautioned against viewing Miranda 
as a ritualistic formulation, especially where, 
as here, the accused was told of his right to 
have a lawyer present and his right to have one 
appointed. California v. Prysock, 451 U.S. 
1301, 101 S. Ct. 1773 (1981), 18 CLB 60. 


U.S. Supreme Court Defendant was con- 
victed in California state court of first-degree 
murder and, on appeal, the conviction was 
reversed and a new trial ordered because of 
alleged errors in advising defendant of his 
rights under the Miranda rule. 

Held, reversed and remanded. The Court 
held that the content of Miranda warnings 
need not be a virtual incantation of the precise 
language contained in the Miranda opinion. 
The Court further found that where, as here, 
the accused was told of his right to have a 
lawyer present prior to and during inter- 
rogation, and his right to have a lawyer ap- 
pointed at no cost if he could not afford one, 
and where those warnings conveyed to him his 
right to have a lawyer appointed if he could 
not afford one prior to and during inter- 
rogation, such Miranda warnings were not 
inadequate simply because of the order in 
which they were given. California v. Prysock, 
453 U.S. 355, 101 S. Ct. 2806 (1981), 18 
CLB 65. 


§ 43.105. Waiver of Miranda rights 


§ 43.110. —Voluntary and intelligent 
requirement 


Court of Appeals, 4th Cir. A North Carolina 
state prisoner sought federal habeas corpus relief 
on the ground that he had not been informed 
prior to waiving his Miranda rights that he was 
a suspect in a homicide investigation. Relief was 
denied in the district court. 

Held, affirmed. The Fourth Circuit stated 
that the police have no duty, as part of the 
Miranda warnings, to inform a suspect of the 


crime they are investigating. The court thus 
found that although the defendant had not 
been informed that the investigation included 
a homicide but had been told that it related to 
a break-in before he signed a waiver-of-rights 
form, the waiver was effective since the inter- 
rogation as to the possible break-in and the 
homicide at the same location did not concern 
unrelated criminal conduct. The court also ob- 
served that the defendant was informed of the 
homicide prior to making the incriminating 
statements and there was no evidence of force 
or threat. Carter v. Garrison, 656 F.2d 68 
(1981), cert. denied 102 S. Ct. 1458 (1982), 
18 CLB 167. 


§ 43.125. 


U.S. Supreme Court After being arrested on 
an Arizona state criminal charge and having 
been informed of his Miranda rights, peti- 
tioner was questioned by the police until he 
said that he wanted an attorney. Questioning 
then ceased, but he was later informed once 
again of his Miranda rights and questioned 
further. His confession was obtained during 
this second interrogation. Based largely on 
this confession, petitioner was convicted and 
the Arizona Supreme Court affirmed. 

Held, reversed. The Court stated that the 
use of petitioner’s confession against him at 
trial violated his right under the Fifth and 
Fourteenth Amendments to have counsel 
present during custodial interrogation since 
the exercise of his right to have counsel 
present during the first interrogation was not 
validly waived by petitioner during the second 
interrogation. The Court reasoned that a 
waiver of the right to counsel, once invoked, 
not only must be voluntary, but also must 
constitute a knowing and intelligent relin- 
quishment of a known right or privilege. The 
state courts thus erroneously focused on the 
voluntariness of petitioner’s confession rather 
than on whether he understood his right to 
counsel and intelligently and knowingly relin- 
quished it. Edwards v. Arizona, 451 U.S. 
477, 101 S. Ct. 1880 (1981), reh’g denied 101 
S. Ct. 3128 (1982), 18 CLB 62. 


—Effect of request for counsel 


§ 43.135. Silence as an admission 


U.S. Supreme Court After defendant was 
convicted in Kentucky state court of 
first-degree manslaughter, his petition for a 
writ of habeas corpus was granted by the dis- 
trict court and affirmed by the Court of Ap- 
peals for the Sixth Circuit. Defendant, who 
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testified at trial, admitted stabbing the victim, 
but claimed that he had acted in self-defense 
and that the stabbing was accidental. On 
cross-examination, the prosecutor elicited 
from defendant that this in-court statement 
was the first occasion where he had offered an 
exculpatory version of the stabbing. 

The U.S. Supreme Court reversed, holding 
that in the absence of the sort of affirmative 
assurances embodied in the Miranda warn- 
ings, a state does not violate due process of 
law by permitting cross-examination as to 
post-arrest silence when a defendant chooses 
to take the stand. The Court reasoned that a 
state is entitled, in such situations, to leave to 
the judge and jury under its own rules of 
evidence the resolution of the extent to which 
post-arrest silence may be deemed to impeach 
a criminal defendant’s own _ testimony. 
Fletcher v. Weir, 102 S. Ct. 1309 (1982), 18 
CLB 469. 


44. CONFRONTATION OF WITNESSES 
§ 44.00. 
§ 44.05. 


In general 
—Interpretations by state courts 


Georgia Defendant, convicted of possession 
of marijuana with intent to distribute, argued 
on appeal that his right to confrontation was 
violated at trial because a police officer was 
permitted to testify about statements made to 
him by a confidential informant. 

At trial, it was established that police 
officers had received a telephone call from a 
confidential informant, who stated that a 
“black male wearing a multicolor jacket was 
dealing in drugs” at a designated location. 
Proceeding to the location, the officers ob- 
served defendant, who matched the descrip- 
tion. Defendant fled, but was apprehended a 
short distance away and found to be in pos- 
session of marijuana. 

Defendant objected, on hearsay grounds, to 
the officers’ testimony concerning the infor- 
mant’s statements. The trial court permitted 
the testimony to explain the conduct of the 
officers in going to the location. 

Held, conviction affirmed. The court found 
that the testimony was properly admitted un- 
der a state law which provides that “[wJhen, in 
a legal investigation, information, con- 
versations, letters and replies, and similar ev- 
idence are facts to explain conduct and ascer- 
tain motives, they shall be admitted in 


evidence, not as hearsay, but as original evi- 
dence.” 

However, it stated, such testimony is ad- 
missible not as original evidence of de- 
fendant’s guilt, but as original evidence to 
explain the conduct of the investigating 
officers. It held: 


The evidentiary value of [such] testimony 
... depends not on the credibility of the 
out-of-court declarant, but on the cred- 
ibility of the witness on the stand who is 
reporting the statement for the purpose of 
explaining his conduct. That witness is un- 
der oath, subject to full cross-examination, 
and present for the jury to observe his de- 
meanor while testifying in regard to that 
statement. 


Noting that the trial court had given the jury 
a proper limiting instruction both when the 
testimony was received and during the charge, 
the Georgia high court found no violation of 
defendant’s Sixth Amendment right of con- 
frontation. Anderson v. State, 276 S.E.2d 603 
(1981), 18 CLB 78. 


§ 44.15. Co-defendant’s out-of-court 
statements 


Nevada Defendant, convicted of embez- 
zlement, forgery, and related crimes, argued 
on appeal that there should be a reversal be- 
cause a co-defendant’s statements were admit- 
ted at their joint trial in violation of the prin- 
ciples contained in Bruton v. United States, 
391 U.S. 123 (1968). 

Oliver, the co-defendant, made several in- 
culpatory statements to the authorities; the 
statements also incriminated defendant. Prior 
to introducing the statements, the prosecution 
excised all references to defendant by name. 
Oliver did not testify; the trial court did not 
instruct the jury that the statements were not to 
be considered as evidence against defendant. 

On appeal, held, reversed and remanded for 
a new trial. The Supreme Court of Nevada 
summarized Bruton as holding that “at a joint 
trial where one defendant does not testify, the 
introduction into evidence of a nontestifying 
defendant’s confession, which probably incul- 
pated the co-defendant, violated the co- 
defendant’s right of cross-examination, se- 
cured by the Confrontation Clause of the Sixth 
Amendment.” 

Here, it appeared likely that the jury read 
defendant’s name “into the blanks” in Oliver’s 
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statements. Circumstantial evidence linking 
the two and the fact that they were being tried 
together “made it not only natural, but seem- 
ingly inevitable, that the jury would infer ap- 
pellant to be the person referred to in the 
blanks in Oliver’s statements.” 

While noting that a Bruton violation does 
not automatically require reversal, the court 
determined here that the error was not harm- 
less beyond a reasonable doubt and, accord- 
ingly, ordered a new trial. Stevens v. State, 
634 P.2d 662 (1981), 18 CLB 277. 


§ 44.30. —Limitations on right to 


cross-examine 


Court of Appeals, 2d Cir. The district court 
granted a New York state prisoner’s petition 
for habeas corpus on the grounds that his 
counsel had not been permitted to fully cross- 
examine a government witness during trial and 
the state appealed. 

The Court of Appeals for the Second Circuit 
affirmed, holding that a witness, by testifying 
freely about circumstances of a crime when he 
first took the stand, waived his Fifth Amend- 
ment privilege which he might otherwise have 
been entitled to invoke to avoid testifying con- 
cerning the victim’s murder. The court thus 
agreed with the district court’s conclusion that 
the trial judge’s failure to direct the witness to 
answer questions posed by defense counsel or 
to threaten the witness with contempt upon 
refusal to answer such questions deprived de- 
fendant of his right of confrontation. Klein v. 
Harris, 667 F.2d 274 (1981), 18 CLB 357. 


Court of Appeals, 5th Cir. Defendant, con- 
victed in the district court on drug charges, 
appealed on the grounds that the trial court’s 
refusal to allow him to cross-examine a drug 
pusher as to the number of possible years he 
could spend in prison as a result of pending 
charges required reversal. 

The Court of Appeals for the Fifth Circuit 
affirmed, holding that although cross- 
examination of a witness on matters pertinent 
to his credibility are to be given the largest 
possible scope in a criminal prosecution, de- 
fendant was not deprived of his right to effec- 
tive cross-examination in light of the over- 
whelming testimony elicited by defendant 
which placed the drug pusher in his proper 
setting. The court thus found that the district 
court properly exercised its discretion by rul- 
ing that while defense counsel could argue as 
to the magnitude of what the witness might 


face as potential incarceration, he could not 
use specific numbers. United States v. An- 
drews, 666 F.2d 915 (1982), 18 CLB 359. 


§ 44.35. Opportunity to cross-examine 


Court of Appeals, D.C. Cir. Defendant, 
found guilty in the district court of unlawful 
distribution of heroin, argued on appeal that 
the court had improperly denied him the right 
to introduce evidence of a plea agreement be- 
tween the government and a co-defendant. 

The Court of Appeals for the District of 
Columbia affirmed, holding that the court 
properly sustained the government’s objection 
to questions concerning a plea agreement en- 
tered into with the co-defendant relating to her 
availability to testify. The co-defendant had 
indicated out of the presence of the jury that if 
called as a witness, she would invoke her Fifth 
Amendment privilege and refuse to testify. 
The court observed that the defendant’s Sixth 
Amendment right of cross-examination had 
not been improperly restricted since the co- 
defendant-witness had a right to exercise the 
Fifth Amendment privilege without taking the 
stand. United States v. Simmons, 663 F.2d 
107 (1979), 18 CLB 273. 


45. RIGHT TO COUNSEL 


SCOPE AND EXTENT OF 
RIGHT GENERALLY 


§ 45.10. Right to counsel of one’s own 
choosing 


Court of Appeals, 2d Cir. Defendants ap- 
pealed from an order of the district court dis- 
qualifying counsel for the defendants on the 
grounds of conflict of interest and because 
counsel ought to be witness at the trial. Coun- 
sel had previously represented an unindicted 
co-conspirator whom the government intended 
to call as a witness. 

The Second Circuit vacated and remanded 
in part, holding that defendant’s interest in 
being represented by counsel of his own 
choice outweighed the government’s interest 
in disqualifying counsel on the ground of his 
prior representation of an unindicted co- 
conspirator. The court placed particular 
weight on the fact that defendant had relied on 
this counsel for more than six years in a sub- 
stantial number of investigations, pros- 
ecutions, and related litigation, whose success 
on behalf of defendant had enhanced de- 


592 
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fendant’s confidence in him and who was ap- 
parently thoroughly familiar with all nuances 
of the government’s case. 

As for a second defense counsel, whom the 
government planned to call as a witness at 
trial, the Second Circuit let the district court’s 
disqualification stand as long as defense coun- 
sel was permitted to participate in all aspects 
of the defense except the actual trial. United 
States v. Cunningham, 672 F.2d 1064 (1982), 
18 CLB 471. 


Court of Appeals, 2d Cir. Defendant was 
convicted in New York state courts of pos- 
session and sale of a controlled substance. 
Shortly after he began serving his sentence he 
sought federal habeas corpus relief for alleged 
deprivation of his Sixth Amendment right to 
be represented by counsel. The district court 
denied the writ and he appealed. 

Held, affirmed. The Second Circuit found 
that since good cause did not exist for assign- 
ment of new counsel, the trial judge’s refusal 
to assign new counsel did not render de- 
fendant’s choice to represent himself in- 
voluntary. The court noted that once a trial has 
begun, a defendant does not have an 


unqualified right to reject assigned counsel 


and demand another; a defendant must show 
good cause, such as conflict of interest or 
complete breakdown of communication, to 
warrant substitution of counsel during trial. 
The court further observed that while loss of 
trust is a factor in assessing whether there is 
good cause for substitution, the defendant 
must provide the court with a legitimate rea- 
son for lack of confidence. McKee v. Harris, 
649 F.2d 927 (1981), cert. denied 102 S. Ct. 
1773 (1982), 18 CLB 71. 


Court of Appeals, 6th Cir. An Ohio state 
prisoner appealed the district court’s dismissal 
of a habeas corpus petition alleging a denial of 
his Sixth Amendment right to one’s own coun- 
sel at trial. 

Held, reversed and remanded. The Sixth 
Circuit reasoned that defendant was denied his 
Sixth Amendment right to select counsel of his 
own choice where he was forced to go to trial 
with an attorney appointed by the court after 
the court refused to grant a continuance to a 
retained attorney. The court noted that the 
retained attorney had been unable to prepare 
the case in the ten days allowed by the trial 
court and that the attorney was unable to in- 
vestigate the basic issue of the credibility of 
the witnesses. The court thus found that the 


unreasonable denial of a continuance is 
grounds for reversal despite the absence of a 
showing of prejudice. Linton v. Perini, 656 
F.2d 207 (1981), cert. denied 102 S. Ct. 1036 
(1982), 18 CLB 167. 


§ 45.15. Absence of counsel during 
portion of proceedings 


Delaware Defendant and two co-defendants 
were represented by separate attorneys at their 
joint, nonjury trial for attempted murder, pos- 
session of a weapon, and related crimes. At 
the close of the first day’s testimony, the three 
defense attorneys joined in a request to con- 
tinue the trial until they could arrange for an 
independent ballistics test. 

The trial did not resume until eleven weeks 
later, at which time defendant expressed dis- 
satisfaction with his lawyer and requested a 
continuance to retain another. The trial court, 
mindful of the already long delay, the readi- 
ness of co-defendants’counsel, and the weak- 
ness of defendant’s reasons for dissatisfaction, 
refused to adjourn the case. 

Defendant continued to protest and abso- 
lutely refused continued representation by his 
original attorney; the court then relieved de- 
fendant’s counsel and advised defendant that 
he could proceed pro se. 

Defendant remained in the courtroom on 
that day but did not participate in the trial. On 
succeeding days, he refused to leave his cell 
and the trial proceeded to a conclusion in his 
absence; he was adjudged guilty by the court. 

On appeal, the conviction was reversed. 
The Supreme Court of Delaware held that the 
trial court should have appointed “standby” 
counsel to protect defendant’s basic rights dur- 
ing trial. 

It then quoted the following language of 
Chief Justice Burger’s concurring opinion in 
Mayberry v. Pennsylvania, 400 U.S. 455 
(1971): 


When a defendant refuses counsel, as he 
did here, or seeks to discharge him, a trial 
judge is well advised—as so many do—to 
have such “standby counsel” to perform all 
the services a trained advocate would per- 
form ordinarily by examination and cross- 
examination of witnesses, objecting to evi- 
dence and making closing argument. No 
circumstance that comes to mind allows an 
accused to interfere with the absolute right 
of a trial judge to have such “standby 
counsel” to protect the rights of accused 





CRIMINAL LAW BULLETIN 


persons “foolishly trying to defend them- 
selves,” as Mr. Justice DOUGLAS so aptly 
described it. In every trial there is more at 
stake than just the interests of the accused; 
the integrity of the process warrants a trial 
judge’s exercising his discretion to have 
counsel participate in the defense even 
when rejected. A criminal trial is not a 
private matter; the public interest is so great 
that the presence and participation of coun- 
sel, even when opposed by the accused, is 
warranted in order to vindicate the process 
itself. 


Although defendant refused the representa- 
tion of counsel, questioned the court’s author- 
ity, and refused to participate, this did not 
amount to a waiver by defendant of his right 
to the assistance of counsel, said the Delaware 
high court; therefore, standby counsel should 
have been appointed “in keeping with the 
guarantee of a fair trial.” Hicks v. State, 434 
A.2d 377 (1981), 18 CLB 277. 


§ 45.30. Waiver 


New York Defendant, convicted of man- 
slaughter, argued on appeal that his right to 
counsel was violated when police questioned 


him in the absence of counsel he had obtained 
to represent him in the matter under inves- 
tigation. 

Defendant, after repeated questioning about 
the homicide, which occurred in June 1975, 
and after a second polygraph examination in 
October 1975, retained counsel in fall 1975. 
His attorney then telephoned the authorities to 
inform them that he represented defendant and 
to instruct them not to question defendant in 
his absence. In March 1977, defendant was 
ordered to show cause why he should not be 
compelled to appear in a lineup. His attorney 
phoned the district attorney’s office to confirm 
defendant was still represented and to ac- 
knowledge receipt of the order. Detectives 
also served defendant personally in his apart- 
ment and told defendant to consult his attorney 
about the order. Defendant appeared very up- 
set so detectives asked if defendant wanted to 
talk about the homicide. Defendant agreed and 
was given Miranda warnings. He then made 
damaging admissions and was taken into cus- 
tody. Defendant’s motion to suppress was de- 
nied, with the hearing court concluding that 
suppression was not required because the in- 
terrogation occurred in a noncustodial setting. 

Held, reversed, motion to suppress de- 
fendant’s statements granted, and new trial 


ordered. The court concluded as a matter of 
state constitutional law, that 


[w]here ... a defendant is known to have 
invoked the right to and obtained the ser- 
vices of counsel on the matter about which 
the person is questioned, the State may not 
use statements elicited from that person in 
the absence of a waiver of counsel made in 
the presence of the attorney. 


It rejected the prosecution’s argument that 
defendant’s representation by counsel could 
be disregarded because defendant was not 
in custody at the time of the interrogation, 
stating that the right to counsel is “rendered 
illusory if the State’s agents are permitted to 
subject an individual represented by counsel 
to questioning in a noncustodial setting.” 


People v. Skinner, 417 N.E.2d 501 (1980), 18 
CLB 79. 


§ 45.35. 


Court of Appeals, 5th Cir. A Texas state 
prisoner’s application for a writ of habeas cor- 
pus grounded on a claim of denial of his Sixth 
Amendment right to self-representation was 
denied by the federal district court, and pris- 
oner appealed. 

Held, reversed and remanded. The Fifth 
Circuit found that the petitioner was entitled to 
habeas corpus relief on the ground that he was 
erroneously denied his right to self- 
representation. The court based this conclu- 
sion on a close analysis of the record, which 
showed that he clearly asserted his Sixth 
Amendment right to represent himself, that he 
knowingly and intelligently made a waiver of 
counsel, and that the degree of friction be- 
tween himself and counsel provided sufficient 
grounds for the dismissal of court-appointed 
counsel. Lyles v. Estelle, 658 F.2d 1015 
(1981), 18 CLB 163. 


—Right to defend pro se 


ADEQUACY AND EFFECTIVENESS 
OF COUNSEL 


§ 45.145. Ineffectiveness 


Court of Appeals, 6th Cir. Defendant and 
another man were indicted for attempted bank 
robbery. A Deputy Federal Public Defender 
was appointed to represent both of them. The 
defender sent defendant a form to fill out 
which defendant completed and returned. Af- 
ter reading the form, the defender moved to 
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withdraw as defendant’s attorney because of a 
conflict of interest that was likely to develop at 
trial resulting from his representing both co- 
defendants. After granting the motion, the 
trial judge appointed a substitute defender. 
The latter tried to visit defendant in jail, but 
defendant refused to see him. Notwithstand- 
ing, the substitute defender prepared for trial. 
He met with defendant for the first time on the 
trial date and talked with him prior to the 
commencement of trial. After this con- 
versation, the defender elected to proceed with 
the defense he had prepared. After defendant’s 
conviction was upheld by the Sixth Circuit, he 
sought habeas corpus relief on the ground that 
he had been denied effective assistance of 
counsel. His petition was denied by the district 
court. 

Held, affirmed. The Sixth Circuit found 
that, notwithstanding the fact that counsel did 
not meet with petitioner until the day of trial 
or interview alleged potential alibi witnesses, 
petitioner was not denied effective assistance 
of counsel. The court noted that while there is 
no general rule that infrequency of visitations 
by counsel with the client is never enough to 
demonstrate ineffective assistance of counsel, 
there may be circumstances where failure to 
meet with a client may amount to a Sixth 
Amendment violation. Here, however, the 
court found that counsel made conscientious 
efforts to confer with defendant but that de- 
fendant had refused to meet with counsel. 
Caldwell v. United States, 651 F.2d 429 
(1981), cert. denied 102 S. Ct. 412 (1982), 18 
CLB 69. 


Colorado Defendant was charged with the 
murder and sexual assault of a fellow inmate 
at the county jail where both were incar- 
cerated. 

On the morning of trial, defendant person- 
ally asked the court for a continuance, citing 
the inadequacy and unpreparedness of his ap- 
pointed attorney. A colloquy ensued during 
which defense counsel stated that he “refused 
to affirmatively put on evidence that [he knew] 
was fabricated”; counsel then asked to make a 
record out of the presence of the trial judge 
and the prosecutor and moved to withdraw on 
the grounds of an irreconcilable conflict with 
defendant. 

The motions for withdrawal and a con- 
tinuance were denied, but counsel and de- 
fendant were permitted to make a private 
record to establish the basis of their differ- 


ences; the record showed that defendant had 
asked his attorney to call several other pris- 
oners to testify that defendant was not in the 
same cell as the deceased at the time of the 
homicide; defense counsel refused to do so, 
asserting that defendant had told him that the 
witness would lie and that he had an ethical 
duty to refrain from presenting perjured testi- 
mony. 

The trial proceeded after defendant and his 
attorney made their record; the alibi witnesses 
were not called and defendant was convicted. 

On appeal, defendant contended that he was 
denied the effective assistance of counsel. The 
intermediate appellate court agreed and re- 
versed the conviction; the state then appealed. 

The Supreme Court of Colorado reversed 
and ordered defendant’s conviction reinstated, 
holding that defense counsel was correct in 
refusing to call witnesses in support of the 
spurious alibi defense. It stated: “We will not 
permit the truthfinding process to be deflected 
by the presentation of false evidence by an 
officer of the court. Therefore, we hold that a 
lawyer may not offer testimony of a witness 
which he knows is false, fraudulent, or per- 
jured.” 

Refusal to call a witness because of an 
“obedience to ethical standards,” continued 
the court, does not amount to an ineffective 
assistance of counsel; an accused’s consti- 
tutional right to counsel does not include the 
right to require counsel to perpetrate a fraud 
on the court, it explained. 

Where, as here, counsel “performs com- 
petently as an advocate, the accused is repre- 
sented effectively and the integrity of the 
adversary system of justice is not com- 
promised.” People v. Schultheis, 638 P.2d 8 
(1981), 18 CLB 363. 


§ 45.160. —Failure to assert available 


defense 


Court of Appeals, D.C. Cir. After defendant 
was convicted in the district court of pos- 
session of heroin with intent to distribute and 
his motion for a new trial was denied, the 
government’s suggestion for a rehearing en 
banc was granted. 

The Court of Appeals for the District of 
Columbia affirmed, holding that the defendant 
had not been denied effective assistance of 
counsel since his trial counsel had not made a 
serious misjudgment in not filing a sup- 
pression motion. The court noted that defense 
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counsel is not required to file a motion to 
suppress in every case in which evidence ob- 
tained by a search is offered against a de- 
fendant, and that here the trial counsel made a 
decision not to file a motion only after con- 
cluding, based on the facts available, that the 
court would hold that the defendant had aban- 
doned the heroin seized. United States v. 
Brown, 663 F.2d 229 (1981), 18 CLB 268. 


§ 45.185. —Failure of trial counsel to 


protect client’s appellate rights 


U.S. Supreme Court While the defendant 
was in custody for several state felony con- 
victions that were affirmed by a Florida appel- 
late court, the Florida Supreme Court dis- 
missed an application for a writ of certiorari 
on the ground that the application was not 
timely filed. The defendant then filed a habeas 
corpus petition in the district court, con- 
tending that he had been denied his right to 
effective assistance of counsel by the failure of 
his retained counsel to file the certiorari appli- 
cation on time. The district court denied the 
petition, but the Court of Appeals for the Fifth 
Circuit reversed and remanded. 

The U.S. Supreme Court reversed, holding 
that since petitioner had no constitutional right 
to counsel to pursue discretionary review by 
the Florida Supreme Court, he was not de- 
prived of effective assistance of counsel by his 
retained counsel’s failure to timely file the 
certiorari application. The Court further ob- 
served that any denial of due process in this 
case was caused by counsel, and not by the 
state. Wainwright v. Torna, 102 S. Ct. 1300 
(1982), 18 CLB 468. 


CONFLICT OF INTEREST 


§ 45.200. Representation of 
co-defendants 


Court of Appeals, 2d Cir. After being con- 
victed in New York state court with two other 
defendants of kidnapping and related offenses, 
the petitioner sought a writ of habeas corpus 
on the ground that all three of them were 
represented by the same attorney. The court 
denied the petition and an appeal was taken. 

Held, reversed and remanded with direc- 
tions. The Second Circuit concluded that the 
multiple representation of three defendants vi- 
olated the petitioner’s Sixth Amendment right 
to counsel. The court noted that multiple rep- 
resentation in a criminal trial violated a de- 


fendant’s right to counsel only where an actual 
conflict of interest adversely affects the law- 
yer’s performance and that such an adverse 
effect occurred at the trial since two of the 
three defendants had a potential duress de- 
fense that was not adequately presented. The 
court further found that since the attorney 
never explained the problems of multiple rep- 
resentation to the defendants, and did not ad- 
vise them of their rights to separate counsel, 
the defendants did not waive their claim that 
multiple representation violated their Sixth 
Amendment rights. Camera v. Fogg, 658 F.2d 
80 (1981), 102 S. Ct. 981 (1982), 18 CLB 
162. 


Court of Appeals, 3d Cir. Defendant’s mo- 
tion to vacate her guilty plea to narcotics 
charges and to vacate her sentence on the 
ground that she was denied effective assis- 
tance of counsel was denied by the district 
court. 

The Court of Appeals for the Third Circuit 
affirmed, holding that despite the actual 
conflict of interest which existed in the joint 
representation of defendant and her husband, 
she was not denied her Sixth Amendment right 
to effective assistance of counsel because that 
conflict had not adversely affected the ade- 
quacy of counsel’s representation. The court 
noted that defendant’s attorney did nothing 
more than inform her of the probable con- 
sequences of the actions available to her. The 
court particularly found that it was unlikely 
that she had been coerced into pleading guilty 
because her counsel had informed her that she 
would probably be acquitted if she went to 
trial. United States v. Laura, 667 F.2d 365 
(1981), 18 CLB 358. 


§ 45.205. —Interpretations by state 


courts 


Iowa Defendant, convicted of aggravated as- 
sault, upon his plea of guilty, argued on ap- 
peal that a violation of his right to the effective 
assistance of counsel occurred because both he 
and an adverse witness were represented by 
the same attorney. 

Defendant was charged with the armed rob- 
bery of a convenience store while aided by 
another; at the time of defendant’s arrest, the 
identity of his accomplice was not known. 
Vinyard was appointed to represent defendant. 

Subsequently, Walter and Steele were ar- 
rested on weapons charges and Walter became 
a suspect in the robbery. Pursuant to a plea 
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bargain, Walter gave police a statement which 
incriminated defendant in the robbery. Wal- 
ter’s statement also made it evident that 
Steele, while not a participant, had knowledge 
of the crime. 

The authorities then sought a statement 
from Steele and arrangements were made 
through Steele’s attorney, the same Vinyard. 
Steele gave a statement further incriminating 
defendant and was himself not charged with 
the robbery. Vinyard continued in his repre- 
sentation of defendant throughout the pen- 
dency of defendant’s case. 

Held, conviction affirmed. The court, while 
implying that Vinyard’s loyalties were di- 
vided, held that no prejudice had occurred to 
defendant under the circumstances of the case. 
Concurrent representation of a defendant and 
an adverse witness, it held, is not an automatic 
denial of the right to the effective assistance of 
counsel; rather, it places on a defendant the 
burden of demonstrating a “substantial 
possibility” that a conflict was created and 
prejudice resulted. The court acknowledged 
that Steele provided incriminating evidence 
against defendant and that the authorities’ 
decision not to prosecute Steele was motivated 
by his cooperation. 

Nevertheless, attorney Vinyard’s concur- 
rent representation did not prejudice de- 
fendant, because (1) defendant had already 
been inculpated by Walter and (2) part of the 
inducement for defendant’s entry of plea of 
guilty was the authorities’ promise to forgo 
pressing three other criminal charges against 
defendant. 

Based upon the totality of the circum- 
stances, ruled the court, defendant was not 
entitled to a reversal. Cosgrove v. State, 304 
N.W.2d 184 (1981), 18 CLB 80. 


§ 45.210. Previous representation of 
prosecution witness 


U.S. Supreme Court After the state prisoner 
had been convicted in state court and lost his 
appeal, he raised for the first time before the 
Court of Appeals for the Seventh Circuit the 
issue of ineffective assistance of counsel at 
trial. The Seventh Circuit reversed the district 
court’s denial of the habeas corpus petition on 
the ground that the representation by de- 
fendant’s attorney of a prosecution witness 
constituted a per se violation of the Sixth 
Amendment guarantee of effective representa- 
tion. 


The U.S. Supreme Court reversed and re- 
manded, holding that the fact that the alleged 
denial of effective assistance of counsel was a 
“clear violation of the prisoner’s right” did not 
provide a basis for avoiding the exhaustion 
requirement. The Court noted that the issue 
had never been raised before any state court 
and that the creation of a “clear violation” 
exception to the exhaustion requirement 
would invite habeas corpus petitioners to 
make a practice of first seeking relief on those 
grounds in the federal courts. Duckworth v. 
Serrano, 102 S. Ct. 18 (1981), 18 CLB 265. 


RIGHT TO CONFER WITH COUNSEL 


§ 45.215. In general 


Court of Appeals, 2d Cir. During de- 
fendant’s prosecution for conspiracy and ob- 
struction of justice, the district court instructed 
him, while he was under cross-examination, 
that he was barred from consulting with de- 
fense counsel during a five-minute recess. 

Held, conviction affirmed. The Second Cir- 
cuit found that the judge’s instruction regard- 
ing consultation between defendant and his 
counsel was harmless error. The court ob- 
served that it is error to bar a defendant from 
consulting with his counsel during any trial 
recess, and the fact that other witnesses were 
similarly cautioned did not justify such a pro- 
hibition impairing defendant’s Sixth Amend- 
ment right. The court concluded, however, 
that because there was not even a remote risk 
of actual prejudice to defendant, the error did 
not require reversal. United States v. Di Lapi, 
651 F.2d 140 (1981), 102 S. Ct. 1427 (1982), 
18 CLB 68. 


46. CRUEL AND UNUSUAL 
PUNISHMENT 


§ 46.00. In general 


U.S. Supreme Court A Virginia prisoner, 
sentenced to forty years’ imprisonment and 
assessed a $20,000 fine upon conviction of 
possession of marijuana with intent to distrib- 
ute, filed a habeas corpus petition on the 
grounds that the sentence constituted cruel and 
unusual punishment. The district court granted 
relief, and the Court of Appeals for the Fourth 
Circuit affirmed on a rehearing en banc. The 
U.S. Supreme Court vacated the judgment 
and, on remand, the court of appeals affirmed 
the district court by an equally divided vote. 
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The U.S. Supreme court reversed and re- 
manded, holding that by affirming the district 
court, the court of appeals sanctioned an in- 
trusion into the basic line-drawing process that 
is properly within the process of legislatures, 
not courts. The court thus found that the sen- 
tence was not so grossly disproportionate to 
the crime so as to constitute cruel and unusual 
punishment under the Eighth and Fourteenth 
Amendments. Hutto v. Davis, 102 S. Ct. 703, 
reh’g denied 102 S. Ct. 1742 (1982), 18 CLB 
352. 


§ 46.05. Death penalty 


U.S. Supreme Court Defendant, who was 
sixteen years old at the time he committed 
murder, entered a nolo contendere plea to the 
niurder charge in the Oklahoma state court and 
was sentenced to death. The Oklahoma Court 
of Criminal Appeals affirmed, and certiorari 
was granted. 

The U.S. Supreme Court reversed and re- 
manded, holding that the death sentence vio- 
lated the Eighth Amendment prohibition 
against cruel and unusual punishment where 
the state court had refused to consider as a 
mitigating circumstance petitioner’s unhappy 
upbringing and emotional disturbance, includ- 
ing evidence of turbulent family history and 
beatings by a harsh father. The Court reasoned 
that while the sentencing and reviewing courts 
may determine the weight to be given relevant 
mitigating evidence in regard to the death pen- 
alty, they may not give it no weight by exclud- 
ing such evidence from their consideration. 
Eddings v. Oklahoma, 102 S. Ct. 869 (1982), 
18 CLB 353. 


47. DOUBLE JEOPARDY 
§ 47.00. 


Court of Appeals, 5th Cir. A Texas prisoner 
filed a habeas corpus petition seeking relief 
from a state conviction for felony theft which 
was enhanced by two prior felony convictions, 
and the district court granted relief. Under 
Texas law, two prior convictions must be al- 
leged in an indictment for enhancement pur- 
poses and both these allegations must be 
proven beyond a reasonable doubt. 

On appeal, the Court of Appeals for the 
Fifth Circuit affirmed, holding that the double 
jeopardy clause bars a second enhancement 
proceeding when the evidence at the first en- 
hancement proceeding was insufficient to es- 
tablish that the defendant committed one or 


In general 


more of the prior offenses necessary for en- 
hancement. The court reasoned that a trial 
verdict of acquittal or appellate ruling on the 
insufficiency of the evidence calls for the ut- 
most protection of the double jeopardy clause 
and creates, in most instances, an absolute 
prohibition against retrial under that clause. 
Bullard v. Estelle, 665 F.2d 1347 (1982), 18 
CLB 354. 


§ 47.20. Mistrials 


Court of Appeals, Ist Cir. Defendants were 
prosecuted in state court on charges of crim- 
inal trespass stemming from their arrests in a 
demonstration at the construction site of the 
Seabrook nuclear power plant in New Hamp- 
shire. During the trial, when the defendants 
attempted to interject the issue of nuclear 
power safety into the case, the trial judge 
found one of the defendants in contempt and 
ordered a mistrial. Their motion for a mistrial 
was denied in state supreme court, and habeas 
corpus relief was denied in the district court. 

The Court of Appeals for the First Court 
reversed, holding that the state trial judge’s 
failure to engage in the scrupulous exercise of 
discretion in declaring the mistrial prevented a 
retrial on double jeopardy grounds. The court 
noted that although the judge had appointed 
standby counsel for the defense only minutes 
before, the judge did not confer either with 
him or with the prosecutor before making a 
decision. The court further pointed out that the 
judge did not consider any alternatives to mis- 
trial, such as severance or curative in- 
structions, and the rapid sequence of events 
reflected a spontaneous decision. Brady v. 
Samaha, 667 F.2d 224 (1981), 18 CLB 356. 


§ 47.25. —Reason for grant 


Court of Appeals, 10th Cir. A habeas corpus 
petitioner appealed from the decision of the 
district court dismissing his petition based on 
the argument that his conviction for kid- 
napping at a retrial had been barred by the 
double jeopardy clause. 

The Court of Appeals for the Tenth Circuit 
affirmed the conviction, holding that the dou- 
ble jeopardy clause does not prohibit the re- 
trial of a defendant on counts as to which the 
trial court had previously declared a mistrial 
due to the jury’s inability to reach a verdict. 
The court reached this conclusion notwith- 
standing the fact that the trial court had 
granted the state’s motion to dismiss the 
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counts after the mistrial was declared. The 
court thus found it immaterial that the motion 
to dismiss at the first trial had been made by 
the prosecution rather than by the defense. 
Chatfield v. Ricketts, 673 F.2d 330 (1982), 18 
CLB 473. 


Ohio Defendant argued on appeal that his con- 
viction for attempted murder violated consti- 
tutional protections against double jeopardy. 

After a jury had been impaneled and sworn 
and opening statements delivered, a dispute 
erupted between defense counsel and the trial 
judge; as a result, counsel was found in con- 
tempt and removed from the courtroom. De- 
fendant personally continued the argument 
and was, himself, held in contempt and re- 
moved. The trial judge, sua sponte, declared 
a mistrial and proceeded with the trial of a 
co-defendant. Subsequently, defendant’s case 
was assigned to another judge; when the pro- 
ceedings resumed, defendant entered a plea of 
no contest. 

On appeal, the Ohio Supreme Court 
affirmed the conviction. Indisputably, said the 
court, jeopardy attached, since a jury had been 
impaneled and sworn prior to the declaration 
of a mistrial. Nevertheless, it noted, double 
jeopardy principles permit a second trial after 
the declaration, sua sponte, of a mistrial if 
“(1) there is a ‘manifest necessity’ or a ‘high 
degree’ of necessity for ordering a mistrial, or 
(2) ‘the ends of public justice would other- 
wise be defeated.’ ” 

Here, the trial judge had little reasonable 
alternative to declaring a mistrial. A con- 
tinuance of defendant’s trial would have im- 
measurably delayed co-defendant’s trial as 
well, defeating the public interest in a speedy 
resolution of the case; moreover, it found, a 
continuance of any duration would not have 
been likely to improve the “tense atmosphere” 
which pervaded the courtroom. In contrast, 
declaration of a mistrial and reassignment of 
the case eliminated the appearance of bias or 
prejudice in defendant’s second trial. There- 
fore, the trial judge’s actions were consistent 
with the public interest in “fair trials designed 
to end in just judgments.” 

Additionally, said the court in quoting from 
Arizona v. Washington, 434 U.S. 497 (1978): 


[R]etrial is not automatically barred when a 
criminal proceeding is terminated without 
finally resolving the merits of the charges 
against the accused. Because of the variety 


of circumstances that may make it neces- 
sary to discharge a jury before a trial is 
concluded, and because those circum- 
stances do not invariably create unfairness 
to the accused, his valued right to have the 
trial concluded by a particular tribunal is 
sometimes subordinate to the public inter- 
est in affording the prosecutor one full and 
fair opportunity to present his evidence to 
an impartial jury. [Emphasis added.] 


Here, there was no justification for denying 
the prosecution, on double jeopardy grounds, 
an opportunity to present its evidence when 
the true controversy arose among defendant, 
his attorney, and the trial judge. State v. Wid- 
ner, 429 N.E.2d 1065 (1981), 18 CLB 480. 


§ 47.45. Separate and distinct offenses 


Court of Appeals, 5th Cir. Defendant was 
convicted on two counts of possession, with 
intent to distribute, of two controlled sub- 
stances, marijuana and quaaludes. Defendant 
was sentenced to serve consecutive sentences. 
On appeal, defendant raised the question 
whether Congress intended to permit multiple 
sentences for a concurrent possession of two 
different drugs in separate schedules of 21 
U.S.C. § 841. 

Held, conviction affirmed in part, vacated 
and remanded in part. The Fifth Circuit found 
that simultaneous possessions of marijuana 
and quaaludes constitutes two acts which vio- 
late one statute, therefore consecutive sen- 
tencing was appropriate and did not violate the 
double jeopardy clause. The court reasoned 
that when Congress set penalties for the pos- 
session of “controlled substances,” it intended 
to permit trial courts to penalize the possession 
of “each” controlled substance. The court 
found, however, that the six-year sentence im- 
posed for possession of marijuana exceeded 
the punishment allowed by statute for a first 
offense. United States v. Davis, 656 F.2d 153 
(1981), 18 CLB 167. 


§ 47.50. —Same transaction 


Court of Appeals, 5th Cir. Defendant was 
acquitted after jury trial on three counts of 
passing counterfeit money arising from his 
first indictment and was then reindicted on 
charges relating to different bills and different 
times from those charged in the prior indict- 
ment. 
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Held, affirmed in part, reversed in part and 
remanded. The Fifth Circuit found that while 
the prior acquittal did not bar, on collateral 
estoppel grounds, trial for offenses occurring 
on different dates and at different times, one 
of the charges in the second indictment re- 
lating to a different bill was barred because it 
related to the same recipient on the same 
night. The court reasoned that the acquittal 
was apparently based on a jury finding that 
defendant lacked knowledge that any bill 
passed to such recipient on the same night was 
counterfeit. United States v. Griggs, 651 F.2d 
396 (1981), 18 CLB 69. 


48. DUE PROCESS 


§ 48.00. In general 


Court of Appeals, 2d Cir. Defendant, con- 
victed in the district court of tax evasion and 
conspiracy, appealed on the ground that the 
government had knowingly used perjurious 
testimony to win the conviction. 

The Court of Appeals for the Second Circuit 
affirmed the conviction, holding that the gov- 
ernment’s use of false testimony from a gov- 
ernment witness did not require reversal of the 
defendant’s conviction since there was noth- 
ing to show that the government recklessly or 
knowingly used false testimony, but at most 
that the government was negligent. The court 
noted that the defendant had a full opportunity 
to cross-examine and contradict the witness, 
and information enabling him to do so was in 
certain cases given to him by the government, 
and there was no showing that any of the 
allegedly perjurious testimony could have 
affected the judgment of the jury. United 
States v. Sanzo, 673 F.2d 64 (1982), 18 
CLB 472. 


49. EQUAL PROTECTION 
§ 49.00 In general 


U.S. Supreme Court A Georgia statute pro- 
vides that a parent who willfully and voijun- 
tarily abandons his or her dependent child is 
guilty of a misdemeanor, and those parents 
who commit that offense within Georgia and 
later leave the state are guilty of a felony. The 
parent in this case pleaded guilty in a state 
court to the felony of abandoning his child, 
thereby formally admitting that he had will- 
fully and voluntarily abandoned his daughter, 
leaving her in a dependent condition, before 
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he left Georgia. The parent received a prison 
sentence and, after exhausting state remedies, 
filed for a writ of habeas corpus in federal 
district court which was denied, but was 
granted on appeal to the Fifth Circuit. 

Held, reversed. The Court held that the 
Georgia statute providing that a parent who 
willfully abandons a dependent child is guilty 
of a felony if he or she leaves the state does 
not impermissibly infringe on the consti- 
tutionally protected right of travel. The Court 
reasoned that while a simple penalty for leav- 
ing a state is impermissible, if the departure 
aggravates the consequences of conduct that is 
otherwise punishable, the state may treat the 
entire sequence of events as more serious than 
its separate components. The Court further 
found that the statute does not violate the 
equal protection clause since it applies equally 
to all parents residing in Georgia. Jones v. 
Helms, 452 U.S. 412, 101 S. Ct. 2434 
(1981), 18 CLB 63. 


Florida Defendant was convicted of first de- 
gree murder by premeditation since she was an 
accessory before the fact not present at the 
killing of her husband. At trial, the evidence 
established that defendant arranged for two 
others to enter the marital residence through a 
door she had unlocked before leaving for the 
evening. Later, the others entered and beat 
defendant’s husband to death. 

Florida law provided that an accessory be- 
fore the fact to premeditated murder could be 
convicted of first-degree murder; however, an 
accessory before the fact to felony murder 
could be convicted, at most, of second-degree 
murder. 

Defendant argued on appeal that this dis- 
tinction violated the equal protection clause 
because it arbitrarily and capriciously differ- 
entiated between individuals who “happen[ed] 
to be accessories before the fact.” 

Held, conviction affirmed. The court stated 
that “[t]o withstand an equal protection attack, 
a statute must treat all persons within a class 
the same, and the division into classes must 
bear some rational relationship to a legitimate 
state objective.” Here, it reasoned, the 
classifications were rational because “(t]he 
criminal intent of an accessory to premeditated 
murder is to kill a human being; the intent of 
an accessory to one of the felony murder felo- 
nies is to commit that felony.” 

The state, concluded the court, could ratio- 
nally decide to punish two distinct criminal 
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intents differently. Haber v. State, 396 So. 2d 
707 (1981), 18 CLB 75. 


50. EX POST FACTO 


§ 50.05. Applicability to sentencing 


South Carolina Defendant was charged with 
committing a murder in 1976. Judicial deci- 
sions prior to the date of the crime had de- 
clared the South Carolina death penalty pro- 
visions unconstitutional. In 1977, new 
legislation was enacted containing procedural 
changes that rendered the previous capital 
punishment provisions constitutionally accept- 
able. 

During defendant’s prosecution, the state 
noticed its intention to seek the death penalty 
under the 1977 statute. The trial court granted 
defendant’s motion to prohibit the state from 
seeking the death penalty, ruling that “the only 
penalty for murder in this State on the date of 
the alleged crime was life imprisonment and to 
allow the imposition of the subsequently en- 
acted death penalty would violate the consti- 
tutional provisions, both State and Federal, 
against ex post facto laws.” 

The state then appealed, contending that the 
1977 legislation did not retroactively create a 
greater punishment for murder than attached 
under the law in effect at the time of the 
offense, because state law had continuously 
provided the capital punishment for murder 
convictions. Since only the procedural meth- 
ods of enforcing the death penalty had been 
declared constitutionally infirm and not capital 
punishment per se, reasoned the state, de- 
fendant was given notice of the penalty that 
could be sought upon a conviction for murder. 

On appeal, the Supreme Court of South 
Carolina affirmed the trial court’s ruling. It 
stated: 


Since there was no operative death penalty 
statute in this State when respondent alleg- 
edly committed the crime charged, the act 
of respondent could not trigger the death 
penalty without violating the ex post facto 
prohibition against retroactive laws creating 
a greater punishment than would have at- 
tached under the law at the time of the 
offense. 


The death penalty statute in existence when 
the crime was committed could not be en- 
forced and, accordingly, constituted no 
“legally effective warning to the public” that 


the death penalty could be sought in cases of 
murder. State v. Logan, 286 S.E.2d 125 
(1982), 18 CLB 482. 


54. IDENTIFICATION PROCEDURES 


§ 54.00. Right to have a lineup 


California Defendant, convicted of armed 
robbery, argued on appeal that it was an abuse 
of the trial court’s discretion to deny his mo- 
tion for a pretrial lineup. 

Defendant had been arrested on December 
30; a preliminary hearing was conducted on 
January 30 and defendant was held to answer 
the charges. On February 13, the information 
was filed, an arraignment was held, and a date 
of March 13 was set for the hearing of pretrial 
motions. 

On March 13, defendant moved for a pre- 
trial lineup. The trial court, observing that a 
lengthy period of time had elapsed since the 
date of defendant’s arrest and preliminary 
hearing, denied the motion as untimely. 

On appeal, the conviction was affirmed. 
The Supreme Court of California, while not- 
ing that the factual showing alleged by de- 
fendant justified a pretrial lineup, ruled that 
the trial judge acted within his discretion in 
denying defendant’s motion as untimely. 

Such a motion, it stated, should be made as 
soon after arrest as practicable. Absent a clear 
showing of good cause, motions that are not 
timely made generally should be denied. It 
explained that “(t]he value of a pretrial lineup 
is substantially diminished once a preliminary 
examination has been conducted and a direct 
confrontation between a defendant and his ac- 
cusers has occurred.” 

Defendant, held the court, should have 
sought a prompt lineup after arrest; since he 
failed to do so without justification, the trial 
court’s denial of his untimely motion was not 
error. People v. Baines, 635 P.2d 455 (1981), 
18 CLB 275. 


56. PROPRIETY OF EXERCISE OF 
POLICE POWER 


§ 56.00. In general 


U.S. Supreme Court The Court of Appeals 
for the Ninth Circuit upheld the issuance of a 
preliminary injunction against the use of 
choke holds by police officers in non-life- 
threatening situations, and the city of Los An- 
geles sought a stay of the order. 
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Justice Rehnquist granted the stay, holding 
that there was a likelihood that four Justices 
would vote to grant certiorari since the Ninth 
Circuit’s discussion of the issue of “choke 
holds” did not appear to be entirely consistent 
with the Supreme Court’s prior opinion in 
O’Shea v. Littleton, 414 U.S. 488 (1974), and 
Rizzo v. Goode, 423 U.S. 362 (1976). City of 
Los Angeles v. Lyons, 453 U.S. 1308, 102 S. 
Ct. 14 (1981), 18 CLB 265. 


Tennessee Defendant, convicted of “ticket 
scalping” in violation of a Tennessee statute 
prohibiting the sale of admissions tickets to 
public events for an amount in excess of the 
face price, argued on appeal that this statutory 
restriction on reselling such tickets violated 
due process rights guaranteed by the state and 
federal constitutions. 

On appeal, the Supreme Court of Tennessee 
affirmed the conviction. It found the pro- 
hibition upon resale of tickets at a premium to 
be a reasonable exercise of the legislature’s 
police power. The court stated: 


[T]icket “scalping” and the abuses atten- 
dant thereon in connection wiih admissions 
to public events have long been the subject 
of regulation by legislative bodies. Only 
public events are involved, and appellant 
concedes that there is a legitimate public 
interest in the regulation of such events and 
in enabling all members of the public de- 
siring to attend such events to have an equal 
and fair opportunity to obtain admissions 
tickets. The statutes in question are reason- 
ably related to that legitimate objective and, 
in our opinion, fall well within the police 
power of the state. 


Accordingly, the court ruled that the statute 
was not an unreasonable interference “with 
private property rights and the conduct of le- 
gitimate private enterprise for profit.” State v. 
Spann, 623 S.W.2d 272 (1981), 18 CLB 366. 


58. PROHIBITION AGAINST 
UNLAWFUL SEARCHES 
AND SEIZURES 


SCOPE AND EXTENT OF 
RIGHT IN GENERAL 


§ 58.00. What constitutes a search 


Court of Appeals, D.C. Cir. The district 
court granted an injunction against the chief of 
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police for the District of Columbia on the 
grounds that the police force had been vio- 
lating Fourth Amendment rights by question- 
ing pedestrians and requesting identification 
without a basis for believing that a crime had 
been, was being, or was about to be commit- 
ted. 

The Court of Appeals for the District of 
Columbia Circuit vacated the order and re- 
manded, holding that a police department’s 
general order authorizing officers to request 
pedestrians to give identification was not 
invalid on its face. The court reasoned that 
since a Fourth Amendment “seizure” takes 
place only when a police officer, by show of 
authority, restrains the liberty of a citizen, the 
question not considered by the district court 
was whether the police department’s conduct 
constituted a show of authority which would 
lead a reasonable person to conclude that he is 
not free to go. 

The court further noted that while there is 
no legal duty to cooperate with law enforce- 
ment authorities, it is an act of responsible 
citizenship for an individual to give whatever 
information he may have to aid law enforce- 
ment. The court concluded, therefore, that the 
mere presence of an officer is not by itself a 
sufficient show of authority necessary to make 
a reasonable person feel unfree to leave. 
Gomez v. Turner, 672 F.2d 134 (1982), 18 
CLB 474. 


Court of Appeals, 8th Cir. Prison visitors 
brought suit against correctional officials and 
employees on the grounds that their Fourth 
Amendment rights were violated when they 
were subjected to strip searches during visits 
to the Iowa State Penitentiary. Their suit was 
rejected by the district court. 

The Court of Appeals for the Eighth Circuit 
reversed and remanded, holding that the pol- 
icy for strip searches of visitors to the prison 
unreasonably infringed on the visitors’ Fourth 
Amendment rights where prison authorities 
ordered strip searches wholly on the basis of 
uncorroborated anonymous tips merely stating 
that visitors would attempt to smuggle drugs 
during visits with inmates. The court noted 
that the prison officials had no information 
on which to assess the tipsters’ reliability, and 
observations of the visitors upon arrival at 
the prison did not contribute to a reasonable 
suspicion of drug-smuggling activity. Hunter 
v. Auger, 672 F.2d 668 (1982), i8 CLB 
474. 
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§ 58.05. Constitutionally protected areas 


U.S. Supreme Court Pursuant to an arrest 
warrant for a federal fugitive, Drug Enforce- 
ment Administration (DEA) agents entered 
defendant’s home to search for the fugitive, 
without first obtaining a search warrant. While 
searching the home, the agents found cocaine. 
Defendant was arrested and indicted on fed- 
eral drug charges. His pretrial motion to sup- 
press all evidence uncovered during the search 
of his home, because it was illegally obtained 
since the agents did not obtain a search war- 
rant, was denied by the district court and the 
Court of Appeals for the Fifth Circuit, and he 
was convicted. 

Held, conviction reversed. The Court held 
that, absent exigent circumstances or consent, 
a home may not be searched without a war- 
rant. Two distinct interests were involved 
here: (1) the fugitive’s interest in being free 
from an unreasonable seizure of his person 
and (2) defendant’s interest in being free from 
an unreasonable search of his home. Because 
the arrest warrant for the fugitive addressed 
only the former interest, the search of de- 
fendant’s home was no more reasonable from 
defendant’s perspective than it would have 
been if conducted in the absence of a warrant. 
Therefore, the search violated the Fourth 
Amendment. Steagald v. United States, 451 
U.S. 204, 101 S. Ct. 1642 (1981), 18 CLB 
59. 


Court of Appeals, 2d Cir. After defendant, 
who was the president of a financial service 
and tax-planning business, was convicted in 
the district court of mail fraud and related 
offenses, he filed an appeal on the ground that 
documents seized from his office during a 
warrantless search by representatives of the 
New York State Insurance Department vio- 
lated his Fourth Amendment rights. 

Held, conviction affirmed. The Second Cir- 
cuit concluded that the warrantless search of 
the office by representatives of the New York 
State Insurance Department did not violate the 
defendant’s constitutional rights against un- 
lawful searches and seizures. The court rea- 
soned that the government has much greater 
latitude to conduct warrantless inspections of 
commercial property, especially if it is in a 
heavily regulated industry, since there is much 
less of an expectation of privacy than in the 
case of a private residence. The court thus 
concluded that in certain circumstances, such 
as here, Fourth Amendment privacy interests 


may be adequately protected by regulatory 
schemes authorizing warrantless inspections. 
United States v. Gordon, 655 F.2d 478 
(1981), 18 CLB 164. 


§ 58.10. Property subject to seizure 


§ 58.15. —Plain view 


U.S. Supreme Court Defendant, convicted in 
Washington Superior Court of one count of 
possession of marijuana and LSD, argued on 
appeal that the drugs were improperly intro- 
duced since they had been seized at his resi- 
dence in violation of his Fourth Amendment 
rights after the officer had arrested his room- 
mate and accompanied him into their resi- 
dence. The Washington Court of Appeals 
affirmed, while the Supreme Court of Wash- 
ington reversed and certiorari was granted. 

The U.S. Supreme Court reversed and re- 
manded, holding that the seizure of the drugs 
had been lawful since the arresting officer was 
authorized to accompany defendant’s room- 
mate to his room for purposes of obtaining 
identification, and that he had the right to seize 
contraband found in plain view while in those 
premises. The Court added that the officer had 
the right to remain literally at the roommate’s 
elbow at all times, since he was in custody, so 
that he could monitor the roommate’s move- 
ments at all times. Washington v. Chrisman, 
102 S. Ct. 812 (1982), 18 CLB 353. 


Court of Appeals, 4th Cir. An officer at a 
South Carolina public airport viewed the inte- 
rior of a damaged airplane by ascending a 
stepladder and observed marijuana in the 
cargo area. Defendants moved to suppress in 
the district court on the ground that the search 
of the airplane was unlawful. The motion was 
granted on Fourth Amendment grounds. 

On appeal, the Court of Appeals for the 
Fourth Circuit reversed and remanded, hold- 
ing that the defendants had no reasonable ex- 
pectation of privacy as to the airplane. The 
court reasoned that whenever an officer makes 
visual observation of contraband from a van- 
tage point he rightfully occupies, he has not 
made an illegal search within the Fourth 
Amendment since one who has placed an ob- 
ject in plain view has not exhibited an actual, 
subjective expectation of privacy in the object. 
The court further noted that the individual’s 
expectation of privacy in his automobile or 
airplane located in a public area is less than in 
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his dwelling for Fourth Amendment purposes. 
United States v. Bellina, 665 F.2d 1335 
(1981), 18 CLB 354. 


Nebraska Defendant, convicted of possession 
of a weapon, argued on appeal that the 
weapon, a sawed-off shotgun, should have 
been suppressed as the fruit of an imper- 
missible general exploratory search of his res- 
idence. Police officers had found and seized 
the shotgun while executing a warrant autho- 
rizing the seizure of drugs and drug para- 
phernalia. 

On appeal, the conviction was affirmed by 
the Nebraska Supreme Court. It was evident 
from the testimony of the executing officers, 
said the court, that they conducted the search 
with the “thoroughness which would be neces- 
sitated and expected in a hunt for drugs” and 
inadvertently came upon the shotgun. 

While the warraat did not authorize seizure 
of the weapon, the court found that the seizure 
was justifiable under the “plain view” doc- 
trine, stating: 


When officers, in the course of a bona fide 
effort to execute a valid search warrant, 
discover articles which, although not in- 
cluded in the warrant, are reasonably 
identifiable as contraband, they may seize 
them whether they are initially in plain 
sight or come into plain sight subsequently, 
as the result of the officers’ efforts. 


It affirmed the hearing court’s decision that 
seizure of the shotgun did not result from an 
impermissible general exploratory search 
through which the executing officers hoped to 
discover evidence of any form of criminal 
activity. State v. Traxler, 315 N.W.2d 440 
(1982), 18 CLB 479. 


§ 58.25. —Exigent circumstances 


California Defendant, convicted of assault, 
possession of a weapon, and related crimes, 
argued on appeal that the trial court erred in 
denying his motion to suppress evidence 
found during the warrantless search of his au- 
tomobile. 

Defendant was driving his auto when he 
became involved in an argument with the 
complainant, a pedestrian; defendant fired 
several shots at the complainant, shattering a 
window of his car, then drove away. Police 
obtained a description of the car and driver 
from witnesses and, suspecting defendant, im- 
mediately went to his residence. 


There they observed a car resembling the 
one described by the witnesses; a window was 
broken and, unlike other cars parked nearby, 
the hood was not covered with frost, indi- 
cating recent use. Defendant was not at home 
and his father insisted that the car had been 
parked in the same spot all day. 

When an officer looked through the window 
of the car, he noticed a spent cartridge casing 
on the floor; a search of the vehicle immedi- 
ately ensued, and a total of two live and two 
spent shells were recovered. Defendant argued 
that a warrant to search the car should have 
been obtained because it was stationary and 
under police control and no danger existed that 
evidence would be lost or destroyed if the 
search was delayed. 

On appeal, the Supreme Court of California 
affirmed the conviction. It noted, prelimi- 
narily, that warrantless vehicle searches were 
permissible upon a showing that (1) exigent 
circumstances made it impossible or imprac- 
tical to obtain a warrant and (2) probable cause 
existed for the search. 

Here, the exigency requirement was met by 
police pursuit of an armed and dangerous sus- 
pect, the danger posed by the possibility that 
a weapon remained in the car, and the risk to 
preservation of the evidence presented by the 
defendant’s father. 

The probable cause requirement, the court 
held, was readily met by the resemblance of 
defendant’s car to that described by witnesses 
and the spent shell observed on the floor. Un- 
der the circumstances, the court concluded, 
the warrantless search was fully justified. Peo- 
ple v. Johnson, 637 P.2d 676 (1981), 18 CLB 
361. 


Illinois Defendant was charged with arson and 
related crimes for allegedly setting a fire 
which destroyed his residence. He moved to 
suppress evidence obtained by an investigator 
who made a warrantless entry into the prem- 
ises, after the fire was extinguished, to deter- 
mine the cause of the blaze. 

At a hearing, it was established that the fire 
broke out at about 2:00 A.M. and was put out 
by 7:30 A.M. At 9:45 A.M., more than two 
hours after the firefighters had departed, a fire 
investigator arrived and entered the premises, 
concluding his investigation at about 4:00 P.M. 

The hearing court granted defendant’s mo- 
tion to suppress and the intermediate appellate 
court affirmed; the state appealed. On appeal, 
the order suppressing evidence was affirmed. 
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The Supreme Court of Illinois observed that 
a warrantless entry into premises to investigate 
the cause of a fire would be reasonable if the 
exigent circumstances created by the fire had 
not abated at the time of the entry. It said: 


[S]ince the function of the fire fighting is 
broader than merely dousing the flames, 
officials may remain on the premises to 
continue, or enter to begin, a prompt in- 
vestigation into the cause of a fire without 
first obtaining a warrant. Due to the need 
for prompt determination of the cause of a 
fire, the focus in determining whether a 
warrantless entry made after a fire had been 
extinguished was reasonable will be upon 
whether the entry was in furtherance of an 
investigation, promptly begun, in response 
to exigent circumstances created by or dis- 
covered during the fire itself. However, 
once the fire is out and the exigency has 
abated, waurantless entry by fire officials 
will not be permitted. 


Here, no investigation was begun until the 
fire was extinguished and the fire department 
had left the scene, “apparently satisfied that no 
danger to the public” remained. Under the 
circumstances, the court continued, the 
“State’s interest in promptly determining the 
cause of the fire must yield to the individual’s 
reasonable expectations of privacy in the 
burned premises.” 

As there was no emergency or exigent cir- 
cumstances present to excuse the investigator 
from obtaining a warrant or permission to en- 
ter, the warrantless entry into the premises 
was unlawful; consequently, the evidence dis- 
covered during the warrantless search was cor- 
rectly suppressed. People v. Holloway, 426 
N.E.2d 871 (1981), 18 CLB 283. 


§ 58.30. —Automobile searches 


New York Defendant, charged with posses- 
sion of heroin, moved to suppress contraband 
on the ground that it was seized improperly as 
part of an inventory search of his vehicle. 

It was not seriously disputed that the police 
had lawfully stopped defendant’s auto, placed 
him under arrest, and impounded and con- 
ducted an inventory search of the vehicle. 
However, defendant argued that it was im- 
proper for police to open a cigarette case 
found in the auto during the inventory search; 
the contraband was discovered inside the ciga- 
rette case. Testimony established that the offi- 
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cers were not able to identify the contents of 
the translucent plastic case without opening it, 
although they could observe that it did not 
contain cigarettes. 

The trial court ordered suppression of the 
heroin; the intermediate appellate court re- 
versed and defendant appealed. 

Held, reversed and case remanded with 
directions. The court stated that while police 
have an established right to search an im- 
pounded vehicle to inventory its contents, an 
inventory search does not include the “right to 
open or search packages, containers or other 
items found in the vehicle.” Even where there 
is probable cause to believe that an item taken 
from a vehicle contains contraband, said the 
court, “the right to seize [the item] does not 
include the right to conduct a warrantless 
search of its contents, absent exigent circum- 
stances.” 

The court noted that the warrantless search 
of such items could also be justified where the 
contraband nature of the contents could be 
inferred (e.g., a gun case) or where the con- 
tents were in plain view, but found no such 
justification on the facts of the case. Con- 
sequently, it concluded, the hearing court had 
correctly ordered suppression. People v. Ro- 
man, 422 N.E.2d 554 (1981), 18 CLB 170. 


§ 58.65. Stop and frisk 


Court of Appeals, 2d Cir. Defendant drove 
the getaway car in a bank holdup, and after he 
was apprehended, a search of the car’s trunk 
revealed a revolver, wrappers from the bank, 
and defendant’s accomplice, who had actually 
robbed the bank. Defendant contended that the 
search of the trunk and his arrest were illegal 
and that therefore the evidence discovered in 
the trunk and any statements made sub- 
sequently should be suppressed. 

Held, conviction affirmed. The Second Cir- 
cuit found that the stop of the automobile 
driven by defendant met the objective test for 
an investigative stop where the police officer 
was aware of a number of facts which reason- 
ably warranted suspicion that defendant was 
the individual who robbed the bank. The court 
noted that probable cause is not necessary for 
an investigative stop, and that the “reason- 
ableness” test was met here since the police 
officer’s observation revealed that the age, 
race, hair style, and coat color of defendant 
matched the description of the robber and de- 
fendant was acting suspiciously. United States 
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v. Jackson, 652 F.2d 244 (1981), cert. denied 
102 S. Ct. 605 (1982), 18 CLB 70. 


BASIS FOR MAKING SEARCH 
AND/OR SEIZURE 


§ 58.75. Search warrant 


Court of Appeals, D.C. Cir. FBI agents ex- 
ecuted a search warrant at the Washington, 
D.C. headquarters of the Church of Scien- 
tology for documentary evidence of a con- 
spiracy by church officials to steal documents 
from government offices. Upon motion by 
church officials under Rule 41(e) of Federal 
Rules of Criminal Procedure for return of the 
property “unlawfully seized,” the district court 
ruled that the agents had engaged in a general 
seizure violative of the Fourth Amendment 
and ordered the suppression and return of the 
documents seized. 

The Court of Appeals for the District of 
Columbia affirmed in part and reversed in 
part, holding that the record did not support 
the conclusion that the agents executed a gen- 
eral seizure, but it affirmed the order of the 
district court as to items seized outside the 
warrant. The court noted that the district 
court’s reliance on the government’s inventory 
of documents seized did not support the 
finding of unlawful general seizure since the 
inventory contained at most only a one- 
sentence general description of each document 
seized and did not purport to show why the 
document was seized or to identify the search 
warrant item under which it was taken. The 
district court thus was unable to show that 
even a significant portion of the documents 
were seized unlawfully. Jn re Search Warrant, 
667 F.2d 117 (1981), 18 CLB 356. 


Court of Appeals, 2d Cir. The United States 
appealed from an order of the district court 
suppressing evidence seized from the apart- 
ment of one of the defendants charged with 
drug offenses. 

The Court of Appeals for the Second Circuit 
affirmed in part and reversed in part, holding 
that, while the warrantless entry into de- 
fendant’s seventeenth-floor apartment after he 
had been arrested in the lobby of the building 
was not justified as a security check, evidence 
found after the issuance of a valid search war- 
rant was admissible. The court reached this 
conclusion even though the officers had re- 
mained unlawfully on the premises for nine- 


teen hours prior to the issuance of the warrant. 
The court noted, however, that evidence dis- 
covered after the unlawful entry but before the 
issuance of the valid search warrant was inad- 
missible even though it was not actually seized 
until after the issuance of the warrant. United 
States v. Segura, 663 F.2d 411 (1981), 18 
CLB 268. 


§ 58.80. —Sufficiency of underlying 
affidavit 


Georgia Defendant, convicted of murder, ar- 
gued on appeal that incriminating evidence 
seized from his residence pursuant to a search 
warrant should have been suppressed. He con- 
tended, inter alia, that the warrant should not 
have been issued because the supporting 
affidavit contained impermissible references 
to his criminal record. 

There was evidence of a sexual motive for 
the murder under investigation as, when the 
body of the deceased was discovered, her 
pants and underwear had been pulled down. 
Among the circumstances alleged in the 
affidavit, it was disclosed that defendant pre- 
viously had been arrested for assault with in- 
tent to rape and for rape; he was found guilty 
of the former charge and not guilty by reason 
of insanity of the latter. 

Held, conviction affirmed. The court re- 
jected the defense argument that use of sus- 
pect’s past criminal conduct to support proba- 
ble cause was prohibited. Quoting United 
States v. Harris, 403 U.S. 573 (1971), it said 
that “[w]e cannot conclude that a policeman’s 
knowledge of a suspect’s reputation . . . is not 
a ‘practical consideration of everyday life’ 
upon which an officer (or a magistrate) may 
properly rely... .” 

A magistrate, continued the court, should 
not be precluded from relying on a police 
officer’s knowledge of a suspect’s “reputa- 
tion.” Caffo v. State, 279 S.E.2d 678 (1981), 
18 CLB 168. 


Louisiana Defendant was charged with the 
theft of a motorcycle. Prior to trial, he moved 
to suppress the motorcycle and other items of 
physical evidence seized, pursuant to a search 
warrant, from a storeroom he had leased. His 
motion to suppress was granted, with the hear- 
ing court holding that the police officer's 
affidavit was insufficient to establish probable 
cause for issuance of the warrant. The state 
then appealed. 
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The affidavit stated that the officer had been 
told by an informant, proven reliable in the 
past, that defendant had certain stolen prop- 
erty, including a motorcycle, concealed in a 
leased storeroom. The affidavit also recited 
that the officer, two and a half months earlier, 
had seen defendant place a motorcycle in the 
same storage room and remark that he would 
have to change the motorcycle’s serial num- 
ber. The affidavit also stated that current rent 
receipts for the storeroom had been found in 
defendant’s residence, when a search warrant 
was executed there two days earlier. 

On appeal, Louisiana Supreme Court re- 
versed the order of suppression. It acknowl- 
edged that the informant’s tips, standing 
alone, failed to meet the standards set forth in 
Aguilar v. Texas, 378 U.S. 108 (1964); while 
reliability of the informant was demonstrated 
in the affidavit by reference to his past per- 
formance, the reliability of his information 
concerning defendant was not because the affi- 
davit failed to indicate the source of his infor- 
mation. Nevertheless, stated the court, the 
independent observations of the officer “cor- 
roborated sufficient details of the informant’s 
tips to negate the possibility that the informant 
fabricated his report.” 

The lapse of time between the officer’s ob- 
servation and the informant’s tip was of no 
significance, ruled the court. It said: 


Staleness is an issue only where the passage 
of time makes it doubtful that the object 
sought in the warrant will be at the place 
where it was observed. From the indepen- 
dent observations made by the affiant, the 
continued rental of the storage room by 
defendant, and the nature of the objects 
involved, it was reasonable to infer that 
defendant was engaged in a course of con- 
duct continuing to the date that the search 
warrant was issued. 


The court concluded that the affidavit was 
sufficient to support a finding of probable 
cause and, accordingly, reversed the order of 
suppression. State v. Tate, 407 So. 2d 1133 
(1982), 18 CLB 475. 


§ 58.95. 


U.S. Supreme Court Police officers exe- 
cuting a warrant to search a house for nar- 
cotics encountered defendant. They requested 
his help in gaining entry and detained him 


—Manner of execution 


while they searched the premises. After dis- 
covering narcotics and ascertaining that de- 
fendant owned the house, the officers arrested 
him, searched his person, and found heroin in 
his coat pocket. Defendant was charged with 
possession of heroin and his motion to sup- 
press was granted by the trial court. The Mich- 
igan Court of Appeals and U.S. Supreme 
Court affirmed. Certiorari was granted. 

Held, reversed. The Court reasoned that if 
the evidence that a citizen’s residence is har- 
boring contraband is sufficient to persuade a 
judicial officer that an invasion of the citizen’s 
privacy is justified, it is constitutionally rea- 
sonable to require that citizen to remain while 
officers of the law execute a valid warrant to 
search his home. The Court thus found that, 
for Fourth Amendment purposes, a warrant to 
search for contraband founded on probable 
cause implicitly carries with it the limited au- 
thority to detain the occupants at the premises 
while a proper search is conducted. Michigan 
v. Summers, 452 U.S. 692, 101 S. Ct. 2587 
(1981), 18 CLB 64. 


§ 58.120. Search incident to a 
valid arrest 


Mississippi Defendant, convicted of robbery, 
argued on appeal that the trial court should 
have suppressed a gun seized during the war- 
rantless search of an auto in which she was a 
passenger. Defendant and a co-defendant had 
been identified as participants in the robbery. 
Three days after the crime, police arrested the 
pair in their auto. As defendant was exiting the 
vehicle, an officer noticed and seized two 
purses on the front seat; the officer opened the 
purses and found a handgun in one of them. 

On appeal, the convictions were affirmed. 
The Supreme Court of Mississippi, relying on 
New York v. Belton, 101 S. Ct. 2860, 69 
L. Ed. 2d 768 (1981), decided that police 
may search the passenger compartment of an 
automobile as the contemporaneous incident 
of the lawful arrest of an occupant. Quoting 
Belton, the court repeated that “ ‘[I]t follows 
from this conclusion that the police may also 
examine the contents of any containers found 
within the passenger compartment, for if the 
passenger compartment is in reach of the 
arrestee, so also will containers in it be within 
his reach.’ ” 

Here, defendant did not challenge the legal- 
ity of her arrest; as the search and seizure of 
the purse was incident to that arrest, the gun 
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found therein was properly admitted into evi- 
dence. Sanders v. State, 403 So. 2d 1288 
(1981), 18 CLB 274. 


§ 58.140. Permissible scope of 
incidental search 

U.S. Supreme Court A police officer who 
stopped petitioner’s car smelled marijuana 
smoke as he opened the car door. In the en- 
suing search of the car, the officer found in the 
luggage compartment two packages wrapped 
in green plastic, which were found to contain 
marijuana. Petitioner was charged with vari- 
ous drug offenses and, after his pretrial motion 
to suppress the evidence found when the pack- 
ages were unwrapped was denied, he was con- 
victed. The California Court of Appeals 
affirmed, and the U.S. Supreme Court re- 
manded for further consideration. On remand, 
the court of appeals again found that the war- 
rantless opening of the packages was consti- 
tutionally permissible. 

Held, reversed. The Court concluded that a 
closed piece of luggage found in a lawfully 
searched car is constitutionally protected to 
the same extent as are closed pieces of luggage 
found anywhere else. The Court explained 
that, as a general rule, a closed, opaque con- 
tainer may not be opened without a warrant, 
even if found during the course of a lawful 
search of an automobile. Unless a closed con- 
tainer found in an automobile is such that its 
contents may be said to be in plain view, those 
contents are fully protected by the Fourth and 
Fourteenth Amendments. Robbins v. Califor- 
nia, 453 U.S. 420, 101 S. Ct. 2841 (1981), 18 
CLB 65. Overruled by United States v. Ross, 
50 U.S.L.W. 4580 (June 1, 1982). 


U.S. Supreme Court When a car was stopped 
for speeding, the police officer smelled mar- 
ijuana and saw an envelope on the car floor 
that he suspected contained marijuana. He 
then arrested the occupants of the car and, 
while searching the car, found a jacket be- 
longing to the respondent contained cocaine. 
The New York State Appellate Division up- 
held the constitutionality of the search and 
seizure, but the New York Court of Appeals 
reversed. 

Held, reversed. The Court found that the 
search of respondent’s jacket was a search 
incident to a lawful custodial arrest and thus 
did not violate the Fourth and Fourteenth 
Amendments. The Court reasoned that the 
jacket, being located inside the passenger 
compartment of the car, was “within the ar- 


restee’s immediate control.” The Court further 
found that the police in such circumstances 
may also examine the contents of any contain- 
ers found in the passenger compartment. New 
York v. Belton, 453 U.S. 454, 101 S. Ct. 
2860 (1981), 18 CLB 65. Overruled by United 
States v. Ross, 50 U.S.L.W. 4580 (June 1, 
1982). 


ELECTRONIC EAVESDROPPING 


§ 58.145. In general 


§ 58.155 —Recording devices 


Florida Defendant, convicted of murder, ar- 
gued on appeal that a tape recording of his 
incriminating conversation with a police- 
informant should not have been admitted into 
evidence. No warrant authorizing the police to 
record the conversation had been sought, but 
the informant had given his consent. 

On appeal, the conviction was affirmed. 
The Supreme Court of Florida observed that 
the state constitution forbade the “unreason- 
able interception of private communications 
by any means” and provided for suppression 
of conversations intercepted in violation of 
that constitutional guarantee. Previously, the 
court had held that “the warrantless electronic 
monitoring by state agents of a conversation 
between the accused and an undercover police 
officer was an unreasonable interception of a 
private communication in violation of [the 
state constitution].” The same principle, it de- 
cided, mandated a finding that the warrantless 
recording of the conversation in issue was an 
unreasonable interception. 

Nevertheless, stated the court, admission of 
the recording did not require reversal because 
there existed independent evidence sufficient 
to support the conviction, including the infor- 
mant’s testimony concerning the conversa- 
tion. The error allowing the recording to be 
played for the jury was harmless. Odom v. 
State, 403 So. 2d 936 (1981), 18 CLB 273. 


§ 58.165. Procedure for suppressing 
fruits of eavesdropping 


Court of Appeals, 7th Cir. Defendant ap- 
pealed from an order of the district court hold- 
ing him in civil contempt for refusing to testify 
before the grand jury. 

The Court of Appeals for the Seventh Cir- 
cuit reversed the contempt holding and re- 
manded, holding that absent a specific objec- 
tion by the government, defendant was 
entitled to limited access to the documents 
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submitted by the government to support its 
claim that the electronic surveillance of de- 
fendant was unlawful. The court thus found 
that an in camera review of the material by the 
court did not provide sufficient due process in 
response to defendant’s request under 18 
U.S.C. § 3504 for disclosure based upon his 
allegation of illegal electronic surveillance. 
The court noted, however, that the govern- 
ment’s concern for secrecy could be protected 
by its ability in appropriate cases to rebut the 
presumption of limited access. In re De- 
Monte, 667 F.2d 590 (1981), 18 CLB 358. 


Nebraska Defendant, charged with pos- 
session of a controlled substance, argued on 
appeal that the trial court should have sup- 
pressed the contraband as being the derivative 
fruit of a defective wiretap order. 

The record disclosed that, as a result of 
monitoring a conversation between defendant 
and a third party pursuant to a court-ordered 
wiretap, police entered defendant’s residence 
without a warrant and seized a quantity of 
cocaine. At the time of the seizure, defendant 
was on probation; the probation order pro- 
vided as a condition that defendant “submit his 


person and property to search and seizure at 


any time . . . by any law enforcement officer 
with or without a warrant.” 

Subsequent to the search seizure, the wire- 
tap order was judged to be invalid. The state 
argued that, nevertheless, the condition of de- 
fendant’s probation was an attenuating cir- 
cumstance overcoming any defect in the wire- 
tape order; had there been no wiretap order 
and no information from any source giving the 
authorities probable cause to believe con- 
traband was located in defendant’s residence, 
contended the state, a warrantless search of his 
residence was still lawful pursuant to the 
probation order. 

Held, reversed and remanded with direc- 
tions to dismiss. The court found that while 
the need for a search warrant was eliminated 
by the probation order, state and federal stat- 
utes provided an independent basis for sup- 
pression. 

“Any aggrieved person . . .” said the court 
in citing the statutes, “may move to suppress 
intercepted conversations or derivative evi- 
dence on the ground that the interception was 
unlawful [emphasis supplied].” While the 
probation order required defendant to consent 
to warrantless searches of his person and prop- 
erty, it did not require that he consent to inter- 


ception of his telephone conversations or 
waive his right to move for suppression of 
evidence derived from intercepted conver- 
sations. 

Thus, ruled the Nebraska high court, sup- 
pression should have been granted. State v. 
Aulrich, 308 N.W.2d 739 (1981), 18 CLB 
170. 


CONSENT AND WAIVER 


§ 58.180. In general 


Court of Appeals, 7th Cir. The defendant 
appealed from an order of the district court 
denying his petition for a writ of error coram 
nobis to vacate his convictions for certain 
firearms violations. 

The Court of Appeals for the Seventh Cir- 
cuit affirmed, holding that the fact that gov- 
ernment agents misrepresented their identities 
to gain entry to defendant’s premises and were 
aware before the visit that two submachine 
guns were lying in defendant’s barn did not 
take the case out of the consent exception to 
the Fourth Amendment’s warrant require- 
ments. A government agent may misrepresent 
his identity to obtain an invitation, and if in- 
vited, does not need probable cause nor a 
warrant to enter so long as he does not exceed 
the scope of his invitation. United States v. 
Scherer, 673 F.2d 176 (1982), 18 CLB 473. 


FRUITS OF THE POISONOUS TREE 


§ 58.260. Evidence held admissible 


New York Defendant, convicted of murder, 
argued on appeal that his incriminating state- 
ments to police were the products of an illegal 
detention and should have been suppressed. 

The deceased had been last seen alive in the 
company of “Ritchie”; several hours later, her 
body was discovered close to the bar where 
she and Ritchie had been drinking. 

Police obtained a description of Ritchie and 
learned that he had an acquaintance, Paul, 
who worked locally. While seeking out Paul 
at his place of employment, a detective over- 
heard a woman say, “No, Ritchie, Paul is not 
here.” The remark was addressed to defen- 
dant, who generally fit the suspect’s descrip- 
tion. 

Defendant was then arrested, without any 
preliminary inquiries concerning his involve- 
ment in the crime. Rather than immediately 
interrogate defendant, the detective continued 
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to investigate other leads. He located defen- 
dant’s girlfriend, who provided him with a 
pair of blood-spattered boots which defendant 
had worn on the night the deceased was killed. 

Thereafter, three hours after the arrest, de- 
fendant was advised of his rights and con- 
fronted with the boots. He admitted that the 
boots were his, and made other statements that 
were used against him at trial. 

On appeal, the conviction was affirmed. 
Notwithstanding its finding that defendant’s 
arrest was illegal as being unsupported by 
probable cause, the New York Court of Ap- 
peals held that his ensuing statements were 
properly admitted into evidence. Suppression 
will not be granted, said the court, merely 
because the challenged evidence is discovered 
subsequent to an illegal arrest; in addition, it 
must be shown that “the police exploited the 
illegal detention in such a way as to establish 
that it was the detention which produced the 
challenged statements.” 

Here, it found, defendant’s boots were not 
discovered as a result of his detention but 
rather through investigation of a preexisting 
lead; therefore, the boots were not subject to 
suppression. Confronting defendant with this 
legally obtained evidence, it continued, was 
itself an intervening event which attenuated 
the connection between the arrest and the ad- 
missions. 

The court concluded that, as “the required 
nexus between the detention and _ the 
statements” was absent, the statements were 
properly admitted at trial. People v. Rogers, 
421 N.E.2d 491 (1981), 18 CLB 278. 


New York Defendant, convicted of robbery, 
argued on appeal that he was identified as the 
result of an unlawful arrest on unrelated 
charges and that, accordingly, suppression of 
the identification testimony should have been 
ordered. 

Defendant had been arrested for illegal pos- 
session of a handgun. Investigation disclosed 
that the weapon had been stolen from a secu- 
rity guard during a robbery several months 
prior to the arrest. Defendant’s photo was 
shown to the guard and other witnesses, who 
positively identified defendant. 

A warrant was issued and defendant was 
placed under arrest for the robbery. Defendant 
was again identified at a pretrial lineup and at 
the ensuing trial. 

Prior to his conviction for robbery, de- 
fendant had been convicted for the weapon 


charge. However, that conviction was re- 
versed and the indictment dismissed on the 
ground that defendant’s arrest and the inci- 
dental seizure of the handgun had been un- 
lawful. Defendant contended that his identifi- 
cation by the robbery victim should have been 
suppressed as the fruit of the unlawful arrest. 

On appeal, the New York Court of Appeals 
affirmed the conviction. An in-court identifi- 
cation, it held, “will not be precluded by the 
fact of an antecedent unlawful seizure, so long 
as the in-court identification proceeds from an 
independent recollection.” As there was no 
reason to believe that the ability of the robbery 
victim to identify defendant was tainted by the 
unlawful seizure, no grounds existed to sup- 
press the in-court identification. The fact that 
defendant was under arrest pursuant to a war- 
rant was sufficient to dissipate any taint that 
might have flowed from the illegal arrest. 
Thus, the court found, the lineup identification 
was not subject to suppression as the fruit of 
defendant’s antecedent arrest. 

As the challenged :dentification testimony 
was not tainted by the unlawful arrest, the 
court affirmed defendant’s conviction. People 
v. Pleasant, 430 N.E.2d 905 (1981), 18 CLB 
484. 


59. PROHIBITION AGAINST 
SELF-INCRIMINATION 


SCOPE AND EXTENT OF RIGHT 
IN GENERAL 


§ 59.00. Prosecutor’s duty to advise 
witness of his privilege 


U.S. Supreme Ceurt After the respondent 
was indicted in Texas state court for murder, 
the state announced its intention to seek the 
death penalty. At an ensuing court-ordered 
psychiatric examination to determine re- 
spondent’s competency to stand trial, the ex- 
amining doctor determined that he was com- 


petent. Respondent was then tried and 
convicted by a jury, and at a separate sen- 
tencing proceeding to determine, among other 
things, the future dangerousness of the de- 
fendant, the doctor who conducted the 
psychiatric examination testified in substance 
that respondent would be a danger to society. 
After the death penalty was imposed and an 
unsuccessful appeal was taken, the respondent 
filed a federai habeas corpus petition in the 
federal district court. The federal court va- 
cated the death sentence. 
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Held, affirmed. The Court held that admis- 
sion of the doctor’s testimony at the penalty 
stage violated respondent’s Fifth Amendment 
privilege against compelled self-incrimina- 
tion. The Court explained that the failure 
to advise respondent before the pretrial psy- 
chiatric examination that he had a right to 
remain silent and that any statement he made 
could be used against him at a capital sen- 
tencing proceeding violated his Fifth Amend- 
ment rights. The Court further observed that 
there is no basis for distinguishing between the 
guilt and penalty phases of respondent’s trial 
so far as the protection of the Fifth Amend- 
ment privilege is concerned, and the state’s 
attempt to establish respondent’s future dan- 
gerousness by relying on the unwarned state- 
ments he made to the examining doctor in- 
fringed the Fifth Amendment just as much as 
would have any effort to compel respondent to 
testify against his will at the sentencing hear- 
ing. Estelle v. Smith, 451 U.S. 454, 101 S. 
Ct. 1866 (1981), 18 CLB 61. 


TESTIMONY AND RECORDS 


§ 59.30. Right to refuse examination 
by state psychiatrist 


Court of Appeals, D.C. Cir. Defendant, 
convicted in the district court of bank embez- 
zlement, appealed on the ground that the court 
improperly ordered a pretrial psychiatric ex- 
amination. 

The Court of Appeals for the District of 
Columbia affirmed, holding that the trial court 
did not err in ordering the defendant commit- 
ted for a pretrial psychiatric evaluation to de- 
termine her responsibility to stand trial where 
it was obvious that the trial would revolve 
about the issue of the defendant’s mental state 
at the time of the crime. The court further 
found that the testimony of the government’s 
psychiatric experts, elicited solely for the pur- 
pose of supporting the conclusion that the de- 
fendant was criminally responsible for her ac- 
tions, did not infringe her rights against 
self-incrimination, even though some of the 
expert’s testimony incorporated statements by 
the defendant regarding the manner in which 
she planned and committed the crime. United 
States v. Whitlock, 663 F.2d 1094 (1980), 18 
CLB 269. 
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NONTESTIMONIAL ASPECTS 
§ 59.80. Identifying physical 
characteristics 


Maryland Defendant, convicted of armed 
robbery and related crimes, argued on appeal 
that his Fifth Amendment rights were violated 
when the trial court, granting the state’s mo- 
tion, ordered him “to refrain from shaving his 
head and facial hair until the conclusion of 
[his] trial” on the then-pending criminal 
charges. 

Eyewitnesses had described the perpetrator 
as having a full beard and short hair. De- 
fendant, linked to the crime by other evidence, 
had a thin-line beard and was virtually bald at 
the time of his arrest; however, defendant’s 
girl friend told police that she had assisted 
defendant in shaving his head and beard on the 
morning after the crime. 

The Court of Appeals of Maryland, in 
affirming the conviction, extensively reviewed 
the case law in the area. It concluded that 
defendant’s Fifth Amendment rights were not 
violated because there was only “compulsion 
of the accused to exhibit his physical charac- 
teristics, not compulsion to disclose any 
knowledge he might have.” i 

Defendant, the court found, had changed 
his appearance in an apparent effort to avoid 
identification. The trial court’s order did not 
compel him to give evidence against himself 
nor conform his appearance to that of the cul- 
prit; rather, said the Maryland high court, it 
only required defendant to maintain the same 
appearance that witnesses testified he had kept 
for the year preceding the crime. The court 
concluded: 


It would make a mockery of court pro- 
ceedings if an accused were to be permitted 
to alter deliberately his appearance in an 
effort to avoid conviction. To hold that the 
court’s order infringed upon the de- 
fendant’s right not to incriminate himself 
would come dangerously close to saying 
that an accused has a constitutional right to 
commit perjury in his defense. 


Thus, said the court, prohibiting defendant 
from shaving his head or face was designed to 
prevent an act of deception and violated no 
constitutional guarantees. Andrews v. State, 
436 A.2d 1315 (1981), 18 CLB 365. 
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60. RIGHT TO SPEEDY TRIAL 


§ 60.00. In general 


Tennessee Defendant, charged with forgery, 
argued to the trial court that the eighteen- 
month delay between commission of the crime 
and indictment violated her Sixth Amendment 
right to a speedy trial. The trial judge granted 
defendant’s motion and dismissed the indict- 
ment; the state appealed. 

Held, reversed and remanded. The Supreme 
Court of Tennessee stated that “No Sixth 
Amendment speedy trial problem arises until 
after formal accusation against the defendant, 
either by arrest or grand jury action... . 
[P}rior to formal accusation, the defendant’s 
rights are protected by the statute of lim- 
itations.” 

However, it continued, unreasonable pre- 
accusation delay would violate a defendant’s 
Fifth Amendment due process rights if it was 
shown to (1) prejudice his right to a fair trial 
and (2) be “an intentional device [by the pros- 
ecution] to gain tactical advantage over the 
accused.” 

The burden is on the accused, said the 
court, to establish that the delay was preju- 
dicial and was not caused by legitimate fac- 


tors. Here, it found, there was neither proof of 
actual prejudice nor of the reasons for the 


delay; even if, it added, an eighteen-month 
delay is presumptively prejudicial, proof of an 
illegitimate reason for the delay was absent. 

Therefore, the Tennessee high court re- 
versed the dismissal and remanded the case to 
the trial court for further proceedings. State v. 
Baker, 614 S.W.2d 353 (1981), 18 CLB 74. 


§ 60.05. Length of Delay 


§ 60.10. —Computation of delay 


U.S. Supreme Court Defendant, an Army 
captain, was convicted in district court of mur- 
dering his wife and children. His conviction 
was reversed by the court of appeals on speedy 
trial grounds. 

The U.S. Supreme Court reversed and re- 
manded, holding that the time between dismis- 
sal of military charges and a subsequent indict- 
ment on civilian criminal charges should not 
be considered in determining whether the de- 
lay in bringing the defendant to trial violated 
his right to a speedy trial under the Sixth 
Amendment. The Court observed that a literal 
reading of the Sixth Amendment suggests that 
the right to a speedy trial attaches only when 
a formal criminal charge is instituted and a 
criminal prosecution begins. United States 
v. MacDonald, 102 S. Ct. 1497 (1982), 18 
CLB 470. 
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